
SUMMARY OF AGENDA ITEM

MEETING DATE090607 SUBMITTED BY Legal Engineering Depts

RESOLUTIONORDINANCE 2322

TITLE A RESOLUTION OF THE MAYOR AND COMMON COUNCIL OF THE

TOWN OF PAYSON ARIZONA APPROVING AND AUTHORIZING THE MAYOR

TO EXECUTE A REAL PROPERTY PURCHASE AGREEMENT WITH PAYSON

OVERLOOK PROJECT LLC

PURPOSE

The purpose of this resolution is to approve a purchase contract for approximately 141

acres located between McLane Road and the Payson Event Center Property The intended

use for this property is to be a regional storm water detention basin

SUMMARY OF CHANGES TO ACCOMPLISH THIS PURPOSE

NANew Resolution

RECOMMENDED COUNCIL ACTION

Approval ofResolution No 2322

BACKGROUND

This property is located between the Payson Event Center Property and S McLane Road

A portion ofthe property is currently a low area that detains storm water The intent is to

expand this low lying area into a regional storm water detention basin that could serve the

Payson Event Center the proposed hotel development on the Payson Event Center site and

the planned residential development on the hill immediately north of the event center

property The property is Parcel Two on the attached map

Discussions with the property owner concerning the potential purchase of this property
have been ongoing for some time An appraisal was completed on this property in

January 2007 determining the value to be 175000 The original appraised value was

275000 and then devalued to 17500 due to the terrain on the property The owner is

willing to sell the property for175000 The current budget approved by the Council

includes funds to purchase this property The plan is that the Town will purchase the

property initially and have it available to meet any additional storm water detention

requirements created by modifications to the Payson Event Center In addition there is

potential for additional storm water detention on this site that can by used by the proposed
hotel and residential developments adjacent to the Event Center site Each developer will

be charged aprorata share of the property and development costs as they use volume in

the detention basin
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Town Hall 928 4745242

Police Dept 928 4745177Iy
Water Dept 928 4745242

TDD 928 4726449
Town of Payson Fax 928 4744610
303 N Beeline Highway
Payson Arizona 855414306

MEMORANDUM

DATE September 13 2007

TO Mayor Bob Edwards

Payson Town Council

FROM LaRon Garrett
Public Works ngineer

SUBJECT Regional Detention Basin Purchase

The potential purchase ofaregional storm water detention basin between the Payson Event

Center and McLane Road was discussed at the September 6 2007 Town Council Meeting This

basin has the potential of providing storm water detention for at least three projects the Payson
Event Center the HotelConference Center on the Event Center property and the Cedar

Highlands subdivision

One ofthe concerns about this property purchase was acommitment for participation from the

other two projects Since the last Town Council Meeting the following has transpired concerning
each ofthe other two potential participants

HOTELCONFERENCE CENTER

On Monday September 10 2007 the Payson Planning and Zoning Commission reviewed and

application for a Conditional Use Permit for the proposed HotelConference Center The

following stipulation was included as part ofthe Conditional Use Permit approval

11 Storm water detention shall be provided in accordance with the Townsrequirements Ifthe

Town of Payson purchases property for aregional detention basin adjacent to this property
the developer may use that property to meet his storm water detention needs If the developer
uses this option he will reimburse the Town for a portion of the land cost approximately



75000 to 80000 and shall be responsible for the cost of improvements to provide the

required storm water detention volume for the Hotel Conference Center

Based on the approved site plan for the HotelConference Center there really is no other logical
place to construct a storm water detention basin for this project Also this issue has been

discussed with Mr Bruce Berres developer ofthe HotelConference Center Mr Berres stated
that he does intend to use this detention basin for his project if the Town purchases the property

CEDAR HIGHLANDS
I spoke with Mr Chris Read President of Read Homes who is the owner of the Cedar Highlands
property That project is still moving forward with full intentions ofconstruction in the near

future One of the issues they need to resolve is the storm water detention The only options they
have for storm water detention is to either place the storm water underground or participate with

the Town on thispurchase when they are ready to develop Mr Read stated that they were aware

ofthe possible use ofthis property for detention and had full intentions ofparticipating with the

Town on this project ifwe purchased the property He also agreed that their level ofparticipation
would be the same as the stipulation placed on the HotelConference Center



RESOLUTION NO 2322

A RESOLUTION OF THE MAYOR AND COMMON COUNCIL OF THE

TOWN OF PAYSON ARIZONA APPROVINGANDAUTHORIZING THE

MAYOR TO EXECUTE A REAL PROPERTY PURCHASE AGREEMENT
WITH PAYSON OVERLOOK PROJECTLLC

WHEREAS Payson Overlook Project LLC is the owner of a parcel of real property

located in the vicinity of the Payson Event Center property and

WHEREAS it is in the interest ofthe Town ofPayson to purchase such real property for use

as a detention basin for the Payson Event Center property and

WHEREAS Payson Overlook Project LLC desires to sell such real property to the Town

of Payson and

WHEREAS for such purpose a Real PropertyPurchase Agreement has been prepared which

describes such real property and the terms of its purchase and sale

NOW THEREFORE THE MAYOR AND COMMON COUNCIL OF THE TOWN

OF PAYSON ARIZONA DO HEREBY RESOLVE AS FOLLOWS

Section 1 That the Real Property Purchase Agreement Between Payson Overlook ProjectLLC
and the Town of Payson attached hereto marked Exhibit A and made a part hereof by this

reference be and is hereby approved in substantially the form as attached

Section 2 That F Robert Edwards Mayor of the Town of Payson be and is hereby authorized to

execute said Agreement in substantially the form attached as Exhibit A

Section 3 That the Town ofPayson be and is hereby authorized to take and perform such other

and further actions as are necessary or appropriate to carrying out the purposes ofthis Resolution and

the terms of said Agreement

PASSED AND ADOPTED BY THE MAYOR AND COMMON COUNCIL OF THE

TOWN OF PAYSON ARIZONA this day of 2007 by the following vote

AYES NOES ABSTENTIONS ABSENT

F Robert Edwards Mayor

Prepared by Town ofPayson Legal Department
srsazo zomwzsana
19yFdecRecnlutmnc2322 Rea Rroperty RurchaceJrnm PaaonOverlook Prgjeclwpd Page 1
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ATTEST APPROVED AS TO FORM

Silvia Smith Town Clerk Samuel I Streichman Town Attorney

Prepared by Town ofPayson Legal Department
ti1SIrs Aacl20 2007 J25AiL1
A9vli1ecJtecoluiansl322XeaYroperry Pmrhace JomPaycun OverlookProectwpd Page Z



EXHIBIT A
to Resolution No 2322

REAL PROPERTY PURCHASE AGREEMENT

This Real Property Purchase Agreement Agreement is entered into this day of

2007 by and between the Town of Payson an Arizona municipal
corporation Town and Payson Overlook ProjectLLC Project collectively the Parties

RECITALS

A Project is the owner of approximately 141 acres of land located within the Town of

Payson Gila County State of Arizona more particularly described on Exhibit A

attached hereto and incorporated herein Property

B Project desires to sell the Property to the Town

C Town desires to purchase the Property from Project

AGREEMENT

In consideration of the mutual promises and covenants set forth herein Project agrees

to sell and Town agrees to buy the Property on the terms and conditions set forth in this

Agreement

Terms of Sale

11 Purchase of the Property Town agrees to and shall purchase the Property from

Project and Project agrees to and shall sell the Property to the Town

12 Purchase Price The purchase price for the Property shall be One Hundred

Seventyfive Thousand Dollars 17500000 payable by deposit in escrow on

or before the close of escrow unless Town elects to cancel this Agreement as

provided herein

Escrow

21 Establishment of Escrow An escrow for this transaction shall be established

with Pioneer Title Insurance Agency Escrow Agent Such escrow shall be

opened on or before September 15 2007 This Agreement shall constitute

escrow instructions to the EscrowAgent and a copy shall be deposited with

Escrow Agent for this purpose Should EscrowAgent require the execution of its

standard form printed escrow instructions Town and Project agree to execute

same however such instructions shall be construed as secondary to this

Agreement and if there are conflicts between the terms of this Agreement and

the terms of the printed Escrow Instructions the terms of this Agreement shall

control

22 Opening and Closing Dates

A Escrow shall be deemed opened on the date on which the Town arranges

the opening with Escrow Agent Opening Date

Real Property Purchase Agreement
Town ofPaysonPayson Overlook ProjectLLC Page T



b The closing of this transaction and escrow referred to in the Agreement
as Closing or the Close of Escrow shall occur on or before October

31 2007 unless extended by agreement of the Parties

23 Closing Costs

a Real property taxes assessed against the Property shall beprorated to

the Close of Escrow All real property taxes imposed or due prior to Close

of Escrow shall be paid in full by Project on or before Close of Escrow

b Improvement liens and other special assessments if any shall be paid in

full by Project on or before the Close of Escrow
c Town shall pay the cost to issue an Extended Coverage OwnersPolicy

of Title Insurance and the cost of any endorsements issued in connection

with such policy
d All other closing costs shall be equally divided between Town and the

Project
e Project agrees that all closing and other costs payable by Project shall be

deducted from Projectsproceeds at the Close of Escrow
f On or before the Close of Escrow Town agrees to deposit with Escrow

Agent an amount sufficient to pay all closing costs payable by Town

24 Deeds At the Close of Escrow Project shall convey title to the Property to Town

by general warranty deed in a form and substance satisfactory to Town subject
to no defects exceptions easements encumbrances covenants conditions
restrictions mining claims or liens except

a The matters set forth on any survey or preliminary title report other than

the standard printed exceptions which have been accepted in writing by
Town and

b Any additional matters accepted in writing by Town

25 Title Policy

a At the Close of Escrow Town shall be provided at Townscost with an

Alta Extended Coverage OwnersPolicy of Title Insurance issued by
Escrow Agent to be paid for as set forth in Paragraph 23c in the

amount of One Hundred Seventyfive Thousand Dollars 17500000
together with any endorsements required by Town and specifically
insuring over any mechanics and materialmensliens on the Property
notwithstanding that work may have been performed on the Property
effective as of the Close of Escrow insuring Town that Fee Simple Title

to the Property is vested in Town subject only to the usual printed
exceptions and exclusions contained in such title insurance policy and to

any other matters approved by Town in writing
b The title policy required by Section26a above shall contain such

endorsements as shall be reasonably required by Town
c The obligations of Project to provide the title policy shall be satisfied if at

the Close of Escrow Escrow Agent or a title company approved by the

Town has issued a binding commitment to issue the title policy in the

form required by this Section and if such title policy is delivered within a

reasonable time following Close of Escrow

Real Property Purchase Agreement
Town ofPaysonPayson Overlook Project LLC Page 2



Title and Environmental Matters

31 Preliminary Title Report Promptly following the Opening Date Escrow Agent
shall deliver a current commitment for title insurance Report issued by Escrow

Agent on the Property to Town The Report shall show the status of title to the

Property as of the date of the Report

32 Environmental Report As soon as reasonably possible following the Open Date
Project shall cause to be conducted a Phase I Environmental Audit of the

Property Phase I Report The Phase I Report shall be provided to the Town

for its review The cost of the Phase I Report shall be paid by Project

33 Review Period

1 Town shall have until fourteen 14 days from receipt of the Report or any
Amended Report respectively to approve or disapprove the status of title

as shown by the Report or any Amended Report or any supplemental
title report showing additional exceptions to title Amended Report If

Town is dissatisfied with any exception to title as shown in the Report or

an Amended Report then at Townssole option Town may either cancel

this Agreement by giving notice of cancellation to Project and Escrow

Agent or Town may provisionally accept the title subject to Projects
removal of any disapproved matters exceptions or objections in which

case Project shall use its best efforts to remove the matters exceptions
or objections or obtain title insurance endorsements satisfactory to Town

against such matters and objections before the Close of Escrow If

Project cannot remove such matters exceptions and objections before

the Close of Escrow then upon demand of Town all obligations shall

terminate or Town may waive in writing any ofsuch matters exceptions
and objections and the transaction shall close as scheduled

2 Town shall have until fourteen 14 days from receipt of the Phase I

Report to approve or disapprove the condition of the Property described

in the Phase I Report If Town is dissatisfied with any matter disclosed in

the Phase I Report then at Townssole option Town may either cancel

this Agreement by giving notice of cancellation to Project and Escrow

Agent or Town may give notice to Project and EscrowAgent that Town

desires a Phase II Report Phase II Report to be prepared Town also

may for any reason give notice to Project and EscrowAgent that Town

desires a Phase II Report In such case Project shall cause to be

prepared a Phase II Report The cost of the Phase II Report shall be

paid by Project In the event that either the Phase I Report or the Phase

II Report Identifies any contamination in on or under the Property or in

any way concludes that contamination exists in on or under the

Property then the Project shall successfully remediate any and all of

such contamination prior to the Close of Escrow The cost of the

remediation of such contamination shall be paid by Project If Project
cannot remediate any of such contamination to the satisfaction of Town

before the Close of Escrow then this Agreement shall terminate and the

transaction shall not close unless the Parties otherwise provide in writing
3 Notwithstanding anything herein contained to the contrary it is

understood and agreed that title to the Property shall be delivered to

Town at the Close of Escrow free and clear of all liens and

encumbrances and environmental contamination

Real Property Purchase Agreement
Town of PaysonPayson Overlook ProjectLLC Page 3



d Upon a cancellation or termination in accordance with the provisions of

this Section 33 all documents deposited in escrow by Town shall be

returned to Town all documents deposited in escrow by Project shall be

returned to Project and this Agreement shall terminate whereupon the

Parties shall have no further liability hereunder

4 Matters Relating to the Escrow

41 Possession Possession of the Property shall be delivered to Town immediately
upon Close of Escrow Project shall deliver the Property as barren land free and

clear of all debris and material ofany kind

42 Risk of Loss The risk of loss or damage to the Property and all liability to third

persons until the Close of Escrow or actual delivery of the Property to the Town
whichever is later shall be borne by Project

5 Representations and Warranties

51 ProjectsRepresentations and Warranties Project makes the following
representations and warranties which shall apply to the Property which are

agreed to constitute a material part of the consideration hereunder which are

true and accurate as of the Opening Date will be true and accurate as of the

Close of Escrow and which shall survive the Close of Escrow

a Action All actions on the part of Project which are required for the

execution delivery and performance by Project of this Agreement and

each of the documents and agreements to be delivered by Project at the

Closing have been duly and effectively taken
b Enforceable Nature ofAgreement This Agreement and each of the

documents and agreements to be delivered by Project at the Closing
constitutes a legal valid and binding obligation of Project enforceable

against Project in accordance with its terms
c Consents Defaults There are no consents waivers authorizations or

approvals from any third party necessary to be obtained by Project in

order to carry out the transactions contemplated by this Agreement The

execution and delivery of this Agreement and performance hereof by
Project will not conflict with or result in a breach of any of the terms
conditions or provisions of or constitute a default under or result in the

creation of any new or the acceleration of any existing lien charge or

encumbrance upon the Property or any indenture mortgage lease
agreement or other instrument to which Project is a party or by which

Project or any of its assets may be bound
d Leases and Agreements There are no unrecorded leases

arrangements agreements understandings options contracts or rights
offirst refusal affecting or relating to the Property in any way

e Encroachments etc No improvements of any third person encroach

upon the Property To the best of Projectsknowledge no person has

any unrecorded right title or interest in the Property whether by right of

adverse possession prescriptive easement or otherwise

f Environmental Matters Neither Project nor the Property is in any
material violation of any applicable environmental law regulation
ordinance or order of any government entity including without limitation
the Comprehensive Environmental Response Compensation and Liability

Real Property Purchase Agreement
Town ofPaysonPayson Overlook ProjectLLC Page 4



Act as amended the Resource Conservation and Recovery Act as

amended the Federal Clean Water Act as amended the Federal Clean

Air Act as amended the Federal Toxic Substances Control Act as

amended and any regulations promulgated thereunder or any other

Federal State or local laws relating to contamination of or adverse

effects on the environment and neither the Property nor any underlying
groundwater contains any material concentrations of regulated
substances hazardous substances hazardous materials toxic

substances or similar substances residues and wastes

g Accuracy of Information The information furnished by Project to the

Town in accordance with the provisions of this Agreement is true

complete and accurate
h Historic or Archeological Sites To the best of Projects knowledge there

are no sites of historic or archeological significance within the Property
i Information There is no material information or document not disclosed

or provided by Project to Town directly or indirectly relating to the

ownership or use of the Property
j Authority of Project Project has full power and authority to enter into and

to perform its obligations under this Agreement
k Governmental Agreements Town or any other successor to Town as

owner of a portion of the Property shall not be responsible or liable for

performance of any agreements or representations made by Project to

any governmental authority having jurisdiction over the Property which

are not described in this Agreement or a matter of public record or which

have not been disclosed to Town prior to Closing and either agreed to in

writing or waived by Town prior to Closing Project shall indemnify and

hold harmless Town for from and against all such agreements
representations and obligations

52 Towns Representations and Warranties Town makes the following
representations and warranties which are agreed to constitute a material part of the

consideration hereunder which are true and accurate as of the date of this Agreement
and will be true and accurate as of the Close of Escrow and which shall survive the

Close of Escrow

a Authority Town has full power and authority to enter into and to perform
its obligations under this Agreement The persons executing this

Agreement on behalf of Town have full power and authority to do so and

to perform every act and to execute and deliver every document and

instrument necessary or appropriate to consummate the transactions

contemplated hereby and

b Enforceable Nature of A reement This Agreement and each of the

documents and agreements to be delivered by Town at the Closing
constitutes a legal valid and binding obligation of Town enforceable

against Town in accordance with its terms

6 Additional Covenants Project hereby covenants and agrees to indemnify and hold

Town harmless for from and against any and all claims damages costs and expenses

including attorneys fees relating in any way to the Property and accruing prior to

delivery of possession of the Property even though now unknown and unsuspected

Real Property Purchase Agreement
Town of PaysonPayson Overlook ProjectLLC Page 5



7 Closing Documents

71 Projects Closing Documents On or before the Close of Escrow Project shall

deposit into escrow the following documents for delivery to Town at the Close of

Escrow each of which shall have been duly executed and where appropriate
acknowledged and shall be in form and substance reasonably satisfactory to

Town and Towns legal counsel
a The Deed in the form required by Section 24of this Agreement
b An Affidavit of Value if required by law
c A fully executed counterpart of this Agreement and

d Such other documents as may be necessary or appropriate to transfer

and convey all of the Property to Town and to otherwise consummate this

transaction in accordance with the terms of this Agreement

72 TownsClosing Documents On or before the Close of Escrow Town shall

deposit into escrow the following documents for delivery to Project at the Close

of Escrow each ofwhich shall have been duly executed and where appropriate
acknowledged and shall be in form and substance reasonably satisfactory to

Project
a An Affidavit ofValue if required by law
b A fully executed counterpart of this Agreement and

c Such other documents as may be necessary or appropriate to

consummate this transaction in accordance with the terms of this

Agreement

General Provisions

81 Binding Effect The provisions of this Agreement are binding upon and shall

inure to the benefit of the Parties and their respective heirs personal
representatives successors and assigns

82 Disgute Resolution This Agreement shall be governed and construed in

accordance with the internal laws of the State ofArizona In particular this

Agreement is subject to the provisions ofARS 38511 the terms of which are

incorporated herein and which provides for cancellation ofcontracts by the

municipality for certain conflicts of interest With the written consent of both

Parties any dispute controversy claim or cause of action arising out of or

related to this Agreement may but in no event need be settled by submission to

binding arbitration in accordance with the rules of the American Arbitration

Association and the Arizona Uniform Arbitration Act ARS 121501 et seq
Judgment upon any award rendered by the arbitratorsif filed in Arizona

Superior Court shall be filed in the Superior Court of Gila County Arizona or

any such dispute controversy claim or cause of action may be litigated in the

Superior Court of Gila County Arizona The venue for any such dispute shall be
Gila County Arizona and both Parties consent in advance to such venue and

jurisdiction and waive any right to object that Gila County is an inconvenient or

improper forum based upon lack ofvenue Neither Party shall be entitled to

recover from the other party any of its attorneys fees costs or expert witness

fees incurred in any such dispute controversy claim or cause of action but

each party shall bear its own attorneys fees without contribution from the other

party whether the same is resolved through arbitration litigation in a court or

otherwise

Real Property Purchase Agreement
Town ofPaysonPayson Overlook Project LLC Page 6



83 Waivers No waiver of any of the provisions of this Agreement shall constitute a

waiver of any other provision whether or not similar nor shall any waiver be a

continuing waiver Except as expressly provided in this Agreement no waiver
shall be binding unless executed in writing by the party making the waiver

Either party may waive any provision of this Agreement intended for its benefit
provided however such waiver shall in no way excuse the other party from the

performance of any of its obligations under this Agreement

84 Construction This Agreement shall be construed according to the internal law of

Arizona without the application of any principles of conflicts of law that would

require or permit the application of the laws of any other jurisdiction

85 Time Time is of the essence of this Agreement and all of its parts

86 Notices

Notices shall be in writing and shall be given by personal delivery by deposit in
the United States mail certified mail return receipt requested postage prepaid
or by express delivery service freight prepaid in each case by delivery to Project
and Town at the addresses set forth hereunder or at such other address as a

party may designate in writing The date notice is given shall be the date on

which the notice is delivered if notice is given by personal delivery or the date of

deposit in the mail or with an express delivery service if the notice is sent

through the United States mail or by express delivery service Notice shall be

deemed to have been received on the date on which the notice is delivered if
notice is given by personal delivery one business day following such deposition
with the express delivery service if notice is sent by express delivery service or

three days following such deposit in the mail if notice is sent through the United
Sates mail A copy of any notice given to a party shall also be given to Escrow

Agent by regular mail

Address for Project Payson Overlook ProjectLLC
coEWB Inc

2525 East Camelback Road 720

Phoenix Arizona 85016
Address for Town Town of Payson

303 North Beeline Highway
Payson Arizona 85541

Attention Town Manager

87 Further Documentation Each party agrees in good faith to execute such further
or additional documents as may be necessary or appropriate to fully carry out the
intent and purpose of this Agreement

88 Covenant as to Conflict of Interest This Agreement is subject to the provisions
ofARS 38511 the provisions of which are hereby incorporated herein

89 Headings and Counterparts The headings of this Agreement are for purposes
of reference only and shall not limit or define the meaning of any provision of this

Agreement

810 Entire Agreement This Agreement together with Exhibit A constitutes the
entire agreement between the Parties pertaining to the subject matter contained

Real Property Purchase Agreement
Town of PaysonPayson Overlook Project LLC Page 7



in this Agreement All prior and contemporaneous agreements representations
and understandings of the Parties oral or written are superseded by and

merged in this Agreement No supplement modification or amendment of this

Agreement shall be binding unless in writing and executed by Town and Project

811 Counterparts This Agreement may be executed in two or more counterparts
each of which shall be deemed an original but all ofwhich together shall

constitute one and the same instrument The signature pages from one or more

counterparts may be removed from such counterparts and such signature pages
all attached to a single instrument so that the signatures of all parties may be

physically attached to a single document

812 No Partnership Third Parties It is not intended by this Agreement to and

nothing contained in this Agreement shall create any partnership joint venture
or other arrangement between Project and Town No term or provision of this

Agreement is intended to or shall be for the benefit of any person firm
organization or corporation not a party hereto and no such other person firm
organization or corporation shall have any right or cause of action hereunder

1013 Construction of Agreement This Agreement shall be construed and interpreted
according to its plain meaning and no presumption shall be deemed to apply in

favor of or against the party drafting this Agreement The Parties acknowledge
and agree that each has had the opportunity to seek and utilize legal counsel in

the drafting of review of and entry into this Agreement and has had a

reasonable opportunity to review this Agreement

In witness whereof the Parties hereto have executed this Agreement as of the date first

above written

TOWN OF PAYSON
an Arizona municipal corporation

PAYSON OVERLOOK PROJECT LLC
an Arizona limited liability company

sy
F Robert Edwards Mayor

By

EscrowAgent hereby accepts employment to handle the escrow

established by this Agreement in accordance with the terms set
forth in this Agreement

PIONEER TITLE AGENCY

By

Its

Prepared by Town of Payson Legal Department
SlSdrs August 17 200712O1PM
CIMyFileslAgreements and ContractslReal Estate ContractslPurchaseAgmtPayson Overlook Project wpd
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EXHIBIT A

LEGAL DESCRIPTION

LEGAL DESCRIPTION
OF

SOUTHWEST REGIONAL STORM WATER

DETENTION BASIN

A parcel ofproperty located in the south onehalfof Section 9 TlON R10EGSRB Gila

County Arizona more particularly described as follows

Parcel Two as shown on Record of Survey Lot Line Adjustment Map Recorded as Map No

1634 on Oct 26 1998 Gila County Recorders Office Gila County Arizona


