SUMMARY OF AGENDA ITEM

DATE: April 24, 2008 (for May 1, 2008 Council Meeting)
FROM: Legal Department
SUBJECT: Agreement to Construct Subdivision Improvements for Tyler

Parkway Condominium Subdivision (Resolution No. 2373)

INTRODUCTION: Resolution Number 2373 approves the final plat for Tyler Parkway
Condominium Subdivision (the “Subdivision”). Additionally, Resolution Number 2373
approves an agreement for the developer to construct certain improvements within the
Subdivision.

PURPOSE FOR AGREEMENT: The Agreement to Construct Subdivision Improvements (the
“Agreement”) has been prepared to ensure that the subdivision improvements (such as streets,
sidewalks, water lines, sewer lines and drainage) which are shown on the plat map and
improvement plans will be completed, either by the subdivider, the financing agency, or the
Town with funds obtained from the subdivider or its financing agency. A.R.S.§ 9-463.01(C)(8)
authorizes the Town to require the type of security from developers that is provided for in the
Agreement. A copy of ARS. § 9-463.01 is attached. In addition, Section 15-09-010(F)(4)(D)
and Sections 15-07-002(J) of the Town Unified Development Code (also attached) require the
entry 'into an assurance agreement by the subdivider for every subdivision project.

AGREEMENT TO CONSTRUCT SUBDIVISION IMPROVEMENTS: This Agreement
provides for the following:
1. . That the subdivider will construct all of the subdivision improvements required for the
* property and shown on the final plat or improvement plans.
2. . Construction is required to begin within 6 months of the execution date of the Agreement.
' Tt must be completed within 2 years.
3. The Town will not accept the subdivision improvements unless:
i a. They have been completed in accordance with the Agreement;
b The right of way in which improvements are located has become the property of
: the Town;
"¢ The Town Council has acted to accept the improvements as built;
. d. All contractors and subcontractors involved with the construction of the
improvements have been paid in full and have furnished complete lien releases.
4. ' The subdivider will establish an escrow account with Pioneer Title Agency into which it
* will deposit the amount of $367,157.92 in cash (an amount equal to the engineer’s
estimate of costs of construction of the improvements, plus some additional amounts). A
subsidiary agreement, known as an Agency Agreement, will be entered into between the
subdivider and Pioneer Title Agency. The Agency Agreement determines how Pioneer . . -
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Title disburses cash in escrow. Money cannot be disbursed from escrow without
approval of the Town Engineer.

If the subdivider fails to construct the subdivision improvements required by the plat map
and the Agreement, the Town has a right to replat the subdivided property to acreage. In
addition, the Town may use the funds in the escrow account to complete construction of
the subdivision improvements.




§9-462.08

ters: as. the legislative body may provide by OI‘dl-
nance.

. B.:.Hearing officers shall be appointed on the
basxs of - training .and -experience. which qualifies
,them to_conduct hearings and make findings and
conclusions on the matters heard. .
Added by Laws 1978, Ch: 94, § 6.

ARTICLE 6.2. MUNICIPAL SUBDIVISION
N M REGULATIONS S

, Artlcle 62, consisting of §§ 9463 and
9-463.01 to 9-463.04, was' added by Laws
:“1973, Ch. 178, § 2, effectlve January 1,
] 974 S

§ 9-—463 Deﬁmtlons

- In this artlcle unless the context otherwxse re-
quires:

1. “Design” means street alignment, grades and
widths, -alignment and widths of easements and
rights-of-way for drainage and sanitary sewers and
I the arrangement and orientation of lots.

, Improvement means requlred installa-
tions, pursuant to this article and subd1v151on regu-
lations, 1nclud1ng gradlng, sewer and water utili-
ties, streets, easements traffic control devices as a
condition to’ the ‘approval and acceptance of the
ﬁnal'plat thereof :

37 “Land sphts as used in this article means
the. d1v131on of. 1mproved or unimproved land
whose area is two.and one-half acres or less into
two or. ‘three tracts or parcels of land for the
purpose of sale or lease.

4. ‘Municipal”’ or mumclpahty means an in-
corporated city or town. ;

5.. “Planmng agency’ means the official body
des1gnated by local ordinance to' carry out the
purposes- of this article and ‘may be a planning
department, a planning commission, the legislative
body itself,.or any combination thereof. :

: 6 “4'Plat” meéans a map of a subdivision:,

(a) Prehmmary plat” means a prehmmary map,

1nclud1ng siipporting data, indicating -a proposed.

. subdivision design prepared in accordance with the
provisions of this ‘article-'and those . of any local
apphcable ordinance., :

(b) “Fmal plat’ means a map of all or part of a

_ subdivision essentlally conforiing to-an approved
preliminary: plat, ‘prepared in accordance with the
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9.. “Subdivider” means a person, flrm corpor
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provision of ‘this article, those .of any local apphca-
ble ordinance and other state statute.

(&) “Recorded’ plat" means a final plat bearmg
all of the* certificates of approval required by this
artlcle, any local apphcable ordlnance and other
state statute

7. “nght- f—way means any pubhc or prlvate
rlght-of-way and 1ncludes any area requlred for
public use pursuant to any general or spemflc plan
as provided for in article 6 ! of this chapter.

8. “‘Street’” means.any existing -or ‘proposed
street; : avenue; -boulevard, road, lane, parkway,
place, bridge, viaduct or easement for public vehic-
ular access or a street shown in a plat heretofore
approved pursuant to law ora street in a plat duly
filed and recorded in the county recorder’s office.
A street includes all land W1th1n the street rlght of-
way whether unproved or. unimproved, and, in-
cludes such 1mprovements as pavement, shoulders'
curbs, gutters, S1dewalks, parkmg space bndges
and viaducts,

tion, partnership,. association, syndicate;: trust or’
other legal entity.that files application and initiates
proceedings. for the: subdivision of land in accor-
dance with the provisions of this article, any Tocal:
applicable ordinance and other state statute, except.
that an individual serving as agent for such legal_
entity is not.a subdivider.

:10. ”Subd1v151on ’* means any land or poruon
thereof subject to the provisions of this article as
provided in § 9-463.02.

11. "Subdivision regulations’ means a munic
pal ordinance regulating the design and improve-:
ment of subdivisions enacted under the provisions
of ‘this: article”or any prior statute regulatlng the'
de51gn and unprovement of subdivisions.

Added by Laws 1973;"Ch." 178, -§ 2, eff Jan. L 197
Amended by Laws 1975 Ch. 96, § 1.

-1 Section 9461 et seq. -

§ 9-—463 Ol Authorlty

A Pursuant to. this article, the leglslatlve bod
of every mun1c1pahty shall regulate the subdivisio
of all lands within its corporate limits. .

B. The leglslatlve body of a municipality sha
exercise the authority granted in subsection A
thlS sectlon by ordinance prescribing:

1. - Procedures-to.be followed in the preparatlo
submlssmn tev1ew and approval or rejeetlon of )
final plats.- :




-2. . Standards- govermng ‘the de51gn of subdivi-
on ‘plats.-_:- D T : .
3. -Minimum- requlrements and standards for
he 1nstallat10n of subdivision streets, sewer -and
water ‘utilities and 1rnprovements as a condltlon of
al plat approval R 3
C.’* By ordinance, the leglslatlve body of any
munlclpahty shall:

--Require the preparatlon submissiofi and 2 ap-
: roval of ‘a prelimiriary plat as a COl’ldlthn prece-
entto submission of a final plat

Estabhsh ‘the procedures to be followed in
e preparatron “submission, review “and approval
f prehmmary plats.

~"Make requ1rements ‘as to ‘the’ form and con-
ent of prehrmnary plats ' :
“Eithér determlne that certam lands may., ot
‘be subd1v1ded by reason of adverse topography,
~periodic inundation, _adverse soils, subsidence of
_the earth’s surface, high water table, lack of water
_of -other: natural or man:made hazard ‘to life or
toperty, or control the ‘ot size,- establish spec1al
grading and drainage requirements and impose
ther. regulations deemed reasonable and necessary
or the public health, safety or general ‘welfare on
ny‘lands to be subdivided affected by such charac-

5, Requrre payment of a proper and reasonable
‘ fee by _the subdivider. ‘based upon ‘the number of

ots or. parcels on the surface of the land to defray
: mun1c1pal costs of plat review and 51te mspectlon

- 6. .Require the dedication of publlc streets, sew-
. er and water utility easements or rights- of—way,
w1th1n the proposed SUblelSlOl’l ,

7. Require the preparation and submlsswn of
" acceptable engineering plans and specifications for
the -installation of- -required. street;, sewer,, electric
‘and'water utilities, drainage; flood control, adequa—
¢y of water and improvements as a condition. prec-
edent- to recordation of..an. ‘approved. final plat.

8. Require the: postmg of performance bonds,
assurances or: such other security as may. be appro-
priate. -and necessary tc re the .installation. of
: requlred street, sewer, eectrlc and water ut111t1es,
drainage, .flood control and improvements meeting
~ éstablished minimum standards of des1gn and con-
struction. .. =
D, The leglslatrve body of any rnumc1pa11ty may
. require by-ordinance: that land-areas within: a:sub-
division -be reserved for-parks; recreational. facili-
- ties, school- sites~and: fire-stations sub]ect to;: the
following conditions: g o
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‘the. leglslatlve body

REGULATIONS § 9-463:01

.. The requirement. may only:be made upon
prellrmnary plats filed -at least thirty. days after the
adoption of:a-general or: spec1fxc plan a_ffectmg the
land area to be reserved. . NAPR ‘e

© 2.~ The requlred resérvations ‘are in accordance
with definite pr1nc1ples and standards adopted by

rve shall be of such a size

3. The land area _
‘to et the remalnder of the 1and

manner

4 ;The land area reserved shall be in, such rnul— '
tlples of stréets and parcels as, to perm1t an eff1c1ent
division, of the reserved area. in the event ‘that i
not acqulred w1th1n the prescnbed perlod

E.: The public agency for whose benefit an area
has been reserved shall have a period of one year
after. recording ‘the:final: subd1v151on plat to-enter
into-an: agreement 1o ‘acquire.: such reserved land
area. -The purchase price’ shall be ‘the fair market
value of the reserved land area ‘at the-time: of the
thng of the" prehmmary subd1v151on ‘plat plis-the
taxes agalnst such reserved area from’the dateiof
the reservation and any other costs incurred by the
subdivider: in - the ‘maintenance’ of -such: reserved
area, including the ‘interést cost- 1ncurred on any
loan coverlng such reserved area." 2 s

If the p‘ bhc agenc"for whose

vation agreernent set forth in subsectlon E of thls
section within such one year period or such extend:
ed penod as’ may ‘be mutually agreed-upon by 'sich
pubhc agency and the subd1v1der, the reservatlon

G.. The leglslauve body of . every mumapahty
shall comply w1th this artlcle and apphcable state
statutes pertamlng to the. hearlng, _approval or re-
jection, and recordatlon of: e

1. ' Final sybdivision plats. .

‘2. Plats filed forithe purpose of"revertmg to
acreage of land prev1ously subd1v1ded '

3 Plats flledi or the purpo of vacat1 g streets
or easements prev10usly dedlcated to” the pubhc

4, Plats flledwfor Ithe purpose of vacatmg or.
redescrxbmg lot.;or p_ ce rboundar1es prev10usly
recorded. ‘ .

~H. Approval of every: prehmlnary and flnal plat
by a: leglslatlve body: .is: condmoned upon comph-
ance by the subdividér withze o ;T




§9-463.01

.- Rules as'may be:established by the"depart-
ment:of transportation: relating to provisions for
the. safety!‘of entrance upon and departure from
abutt1ng state primary highways. Lo

22, Rules as . may be. established , by a. county
ﬂood control district. relatlng to the constructlon or
prevention of construction of streets. in. land estab-
hshed as being sub]ect to periodic 1nundat10n

3 Rules as may be estabhshed by ‘the depart-
ment of health servmes‘ or a county health’ depart-
ment. relatmg to, the provision of domestlc water
supply and sanitary sewage disposal.

L If the subdivision is comprised of subd1v1ded
i lands, as" defined 'in § 32-210%, and-is "within ‘an
v active management area, as defined in'§ 45—402
ay the final plat shall not-be ‘approved uziless it is
. accompanied by a certificate of assured water sup-
ply-issued by the director. of water resources,:or
unless the subdivider has obtained a-written com-
mitment of water service for. the subdivision-froma
city, town .or private- water company designated as
having an- assured water-supply by the director of
water resources pursuant to ‘8. 45-576 or is exempt
from.the requirement pursuant to.§ 45-576. Thé

the face of the final plat that a certificate of assured
water supply has been submitted with the plat or
that the subdivider has obtained a written commit-
ment of water service for the :proposed subdivision

nated as having an assured water supply, pursuant
to § 45-576, or is exempt from the requ1rement
pursuant to § 45- 576. .

J. Except as prov1ded in subsectlons K and P of
this section, if the sub 'v151on is composed of sub-
divided lands as defined i in § 32-2101 outside of an
active management area and the director of water
i resources has glven wr1tten notice to the munici-
i pality - pursuant to § 45-108, subsection H, “the final
plat shall not be approved unless one of the follow-
ing apphes .

1. The director of water resources has deter-
m_in_edthat there is an adequate water supply for
the subdivision pursuant to § 45-108-and the sub-
d1v1der has included the report with the plat.

2 The. subd1v1der has obtalned a ‘written com- ,

mitraert of water service for the subdivision from a
city;towll or private water company designated as
Having an- adequate water supply by the director of
water resources pursuant to § 45-108. ' '
4K+ The legislative body of a municipality that
 hasvreceived written ‘notice’ from: the: director of
‘water: resources pursuant to §-45-108, subsection
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legislative’ body- of the .municipality. shall note on .

from a city, town or private water company desig-
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H or: that has. adopted an:.ordinance: pursuant to
subsection O of this section may provide by: ordi-
nance. an- exemption .from. the requirement-in sub-
section J.or O of this, section for a subdivision that
the director of water, resources.has. determined will
have an inadequate water supply because the. ;water,
supply will ‘be transported to the subdivision by
motor vehicle or train if all of the followmg appl

The legislative body determmes that. there i
no fea51ble alternative water. supply for the subd1v1
sion and that the transportauon of water to th
subdivision will not constitute a s1gn1f1cant risk t
the health and saf ty_of the re51dents of the subd1v1
sion. '’

2. If the water to be. transported to the subd1v1
sion will be w1thdrawn or diverted .in, the servic
area of a. municipal prov1der as deﬁned in
§ 45- 561 the _municipal prov1der has consented to
the w1thdrawal or d1vers1on i

If the water to be transported is groundw :
ter Athe transportation: complies with-the provisions
governing the. transportation of_,sgroundwate :
title 45, chapter 2, article 8. ! - : ’

"4 The transportation of water to ‘the subd1
sion meets any add1t1onal condmons 1mposed by
the legislative body:. -

L. A mumclpahty that adopts the exemp :
authorlzed by’ subsectlon K‘ of this section shall gi
written notice of the optlon of ‘the exernp i
1nclud1ng a cert1f1ed copy of the ordlnance contaln-
1ng the exemption, to. the’ director of water re
sources, the director of environmental quality and
the state real estate commissioner. If the muni
pality later rescinds the- -exémption; the municipali-
ty shall give written notice ‘of the rescission to th
director. of water resources; the director of enviro
mental quality and thé state' real estate commi
sioner.# A municipality that rescinds an exemptio
adopted. pursuant to subsection: K -of .this sectio
shall not readopt the exemption for at least fi
years after the rescission becomes effective. -

“If ‘the-legislative body of 2 municipality a
proves 4 subdivision plat'pursiiant to subsecti
paragraph 1 or 2 or stibséction' O of ‘this secti
the legislative' body shall note on the face o
plat that the director of water resources has rep
ed that the subdivision has an’adequate
supply or that the subdivider has obtaineda ¢
mitment of water service for'the proposed isubdi!
sion: fromr.a city, town-or ‘private: water corflljarl
designated: as' having- an: adequate water sup
pursuant to § 45-108. : L




f the legislative body.of a municipality. .ap-
»s.a subdivision plat pursuant to an exemption
Jorized by subsection K of this section or grant-
the director of water resources pursuant to
45-108 2 or 45- 108; 03 '
The eg1slat1ve body shall glve wntten l’lOtlce
e approval to the director of water. resources
d the director of env1ronmental quahty
The leglslatwe body shall include on the face
‘the.plat a statement. that the . director of water
ources has determined that the ‘water supply for
- .subdivision is, .inadequate .and a statement de-
ribing the exemptioniunder which the plat was
roved, including a statement that the legislative
,ody or the director of water resources, whichever.
pphes, has determmed that the specific condltlons
the exemption  were: met.. .If the. legislative
dy 2 subsequently informs the - leglslatwe body
that ‘the subdivision is beéing served by a water
srovider that has been designated by the director
s having an adequate :water supply . pursuant to
145108, .the: legislative body ‘shall record in .the
ounty recorder’s office a statement disclosing that
ct. o

oundwater in’

-If a municipality has not been given written
otice by the director of water resources pursuant
o § 45-108, subsection H, the legislative body of
the mun1c1pahty, to protect the public health and
afety, ‘may provide by'ordinance that, except as
~provided in subsections K -and P of this section, the
“final plat of ‘a subdivision located in the municipali-
ty and outside of an active. management area will

15 irn'pos'ed by

he exemptlon
stion shall give
he exemptlon
nance cont n-
Fof water Te:
tal quality and
If the munici-
‘hé municipa
scission to the
tor of environ-
state commi
; an exemption -
of this section ;
r at least five
‘ective. ’

‘director of water resources has determined that
there is an’ adequate water: supply for-the ‘subdivi-
sion pursuant to § 45-108 or the subdivider has
obtained a writtén commiitment of water service for
the subdivision from™a c1ty, town or private ‘water
company de51gnated as‘having an-adequate water
supply by the" director- of water resources pursuant
to § 45-108. 'Before' holchng a public hearing to
_consider whether ‘to énact:an ordinance pursuart
to -this subsectlon, ‘a mumclpahty shall. ‘provide
writtén’ notlce of the hea.rmg to the board of super-

unicipality a
o’subsection J
3f this section,
he face of the .
ces has report-
dequate water
>tained a com-
sposed ‘subdivi-
vater company
:'water supply

- located. A muniéipality ‘that ‘enacts an-ordinance
. pursuant to this subsection shall give written notice
of the enactment of the ordinance, including ‘a
i certified copy~of the ordmance, to-the director of
| water resources, the ‘director : ‘of- env1ronmental
. quality, thé 'staté ‘Teal estate commlssmner ‘and the

is located.
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not be approved by the legislative body unless ‘the:

visors of the” county-in- which the municipality is’

. board.of stipervisors of the’ county in which-the ity -
j If a funicipality enactsan’ "ordinance -
~pursuant to this subsection, water providers may:

§9-463.01

be eligible to receive monies in a water supply
development fund, as ‘otherwise provided by :law:
P. Subsectlons J and (9] of tl’llS sectlon do ‘not ]
apply to:” '
1. A proposed subd1v151on that the dlrector of
water resources has determlned will have an 1nade-

~-quate’ wat r_ supply pursuant to § 45 108 if the

director | grants an exemption’ for the subd1v151on
pursuant to § 45-108.02 and- the exemptlon ‘has
not explred or if the director grants an exemptlon:
pursuant to § 45- -108: 03 -

2. A proposed subd1v131on that. recelved flnal
plat approval from the mun1c1pahty before the .re-
quirement for an adequate water supply became
effective in t munlclpallty if the plat has not béen
materlally changed since 1t rece1ved th ﬁnal plat'

determlned that ther s an"x
ply for the subd1v151on pursuant to § 45-1(
mun1c1pa.hty shall note thls on the face of.

managernent area and the mumc1pahty has not
received written notice pursuant to'§ 45108, sub—
section H and has not adopted an ordmance pursu-
ant to subsectlon O of thlS sectlon

1. If the dlrector of water resources has deter-
mined that there is an adequate water supply for
the subdivision. pursuant to 8 45-108 ‘or.if. the
subdivider has obtained a written. commltrnent of
water service for the subdivision from a city, town--
or private water compan de51gnated as havmg an-
adequate water supply by the: director "of water.
resources’ pursuant to § 45-108, ‘the mun1c1pa11ty
shall note' this on the face of the plat 1f the plat-ls
approved ‘ u

2. If the dlrector of water resource has deter- -
mined that there is an inadequate water. _supply f for
the- subd1v151on pursuant to § 45- 108 ‘the mumc1-
pality. shall note this. on. the face of the plat if; the
plat is approved

R. = Every mumc1pal1ty is' respon51ble for the res’
cordation of all final plats.approved by the-legisla--
tive body and shall receive from-the subdivider:and *
transmit to the county recorder the. recordatlon fee"
established by the county-recorder: i T
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“8:: Pursuant to provisions of applicable ‘state
statutes, the legislative body ‘of any municipality
may itself prepare or have prepared a.plat for the
subdivision of land under ‘municipal ownership.
T. The legislative bodies of cities and towns
may regulate by ordinance land splits within their
corporate limits. Authority granted under this sec-
 tion_refers to the determination of division lines,
area and shape of the fracts or parcels and does
. not include authority to regulate the terms ‘or con:
.dition of the sale or lease nor does it include the
.authority to regulate the sale or lease of tracts or
iparée;lsi"thait"?f'aré‘vnot”the result ‘of land splits- as
\defined in § 9-463, - - S e

V.. For any subdivision that consists of ten or
fewer lots, tracts o parcels, each of which is of a
size as’ prescribed by the Ié‘giélatiVe_ body, the legis-
lative_body of each “municipality may waive the
rgquiremént to” prepare, submit "and receive ap:
proval of a preliminary plat 4s a condition prece:
déht__td's_quitftingf a at d may waive or

I final plat : - or
reduce infrastructireé standards’ or..Tequirements
rolled access and

except for improved dust-cont
minimum drainage improvements, _

Added by Laws 1973, Ch. 178, § 2, eff. Jan. 1, 1974,
Amended by Laws 1975, Ch. 96§ ‘2. Laws* 1975, Ch!
151;-§ 33, eff.-June 13, 1975;9La'W's”"1‘980,‘ 4th'S.S,, Ch: 1,
§ 1, eff. June 12, 1980;. Laws 1981, Ch. 192, § 1, eff
April 22, 1981; Laws 1982, Ch. 191, § 1, eff. April 22
1982: " Laws 1984,Ch. 103, § 1; Laws 1994, Ch. 203, § 1]
eff. April 19;:1994; Laws 1996,-Ch. 103, § 1; eff. April 9,
1996; ‘Laws 2000, 4th SS., -Ch. 1, 86; Laws 2007,.Ch.

2;4:0( § L. A R
1 Section 45-541 et seq. Gl e o -
ZJSo in original. “Legislative body” brobably sh'ould_ read “di-

rector”. . mocvo - oL EERE

§ 9-463.02. Subdivision défined;" applicabili:
~“Subdivision” ' means Improved . or,  unim-
proved :léri:d‘df"l'and's"divided_' for the purpose of
financing, sale or lease,'whet‘her_irnmezdigte or fu-
ture, into four or more lots, tracts or parcels of
land, ‘or,” if a new street is involved, any such
property which is divided into two or more lots,
tracts or parcels of land, or, any such property, the
boundaries ‘of which have been fixed by a'recorded
plat; which is divided into ‘moré than two parts.
"Subdi\}ision" also includes any condominium, co-
operative, community apartment, townhouse' or
similar project containing four or more parcels, in
which an undivided interest in the land is coupled
“with ‘thevright of exclusive occupancy of any .unit.
located thereon, but ‘Plats of such projécts need not.
show the buildings:or. the. manner in which :the

CITIES: AND TOWNS -

buildings_;or:airspace~ above the prope
“the plat.are to be divided. .- -
 B.”The ive body of a muni
not ‘refuse approval of a'final plat
included in subsection A under prov
adopted’ subdivision’ regulation bécats
of buildinigs on’the property shown on
in violation“of Such “subdivision regul
account of the'manner in ‘which airsp
divided in' conveying the condominiim
lot design ‘requirements ‘shall be cor
imposed ‘with' respect to suich plats on
parcels or lots ‘on the surface of the
therech as inélidded in the project.: Thi
does not limit the power of such legisla
regulate‘the location -of buildings in’suc
by or pursuant to'a zoning ordinarice, "

.C.. “Su ' '
ing:

- 1.. The: sale or exchange of pareels:of
between adjoining property owners" if 'si
exchange does not ‘create addifional lots.

2. The partitioning of land in accor
other “statutés regulating’ the partitioni
held iﬁ;ébrrﬁrioh‘bﬁzﬁérship. R
. 3. .The leasing of apartments, offices
similar space within a building or trailer
to-mineral, oil or gas leases. ... .
Addeﬁd by Laws:1973, Ch. 178, § 2, eff. Jan. 1,

§ '9-463.03. Violations

It is unlawful for any person to offer
lease, to contract to-sell-or lease or to se
any subdivision.or part thereof until a_
thereof, . in full. -compliance with provisio
article and ‘of any subdivision regulatio
have been duly recorded in the office of re
the county inwhich the 'subdivision or an
thereof is located, is recorded in the offi
recorder, except that this .shall not app:
parcel or parcels.of a subdivision offered f
leasé, contracted for sale.or lease, or.sold

-in compliance with. any-law or subdivisio

tion regulating. the subdivision plat design
provement of subdivisions in effect at the
subdivision was. established. The county
shall not record a plat located in a mur
having subdivision, regulations enacted ur
article .unless. the plat has. been approve(

-legislative body of the municipality.

Added by Laws-1973; Ch. 178, § 2, eff. Jan. 1,18



t’ayson Unified Development Code: Adopted Feb. 23, 1996, Updated October 1, 2007
15-09-010: Subdivisions (Procedures)

6. Submittal Reqguirements for Hillside areas: *46

In addition to submittal requirements for zoning and subdivision found elsewhere in the
code the following information shall be submitted for staff rév'iew for all hillside areas.

a A topographic map of the existing terrain utilizing a scale no smaller than one inch

equals one hundred feet, with contour intervals no greater than:

(1) Two foot intervals for slopes of twenty percent or less,
(2) Five foot intervals for slopes over twenty percent
(3) Show elevations of critical locations, rock outcrops and other specral geological
formations -

b. The actual slope areas shown on the site shall be sealed by a crvxl engineer or land
surveyor registered in the State of Arizona. .

c. The location of all streets, utilities, dnveways and burldlngs

d.. Lots or parcels where the slope is 15% or greater on at least 50% of the Iot, shall be
identified and, the following shall be noted on the tentative plat prelzmmary platand final
plat: “The following Iot(s) are subject to hillside development regulations, and any
developments to be placed theréon shall be shown to conform to the requirements of
the hillside regulations prior to the issuance of any building permits”. (List identified lot

or iots)

F. Stage Il - Final Plat
This stage includes the final design of the subdivision, engineering of public improvements and

1.

submittal of the plat and plans by the subdivider, for review and for action by the Council.
Zoning: Zoning of the tract shall permit the proposed use, and any zoning amendment
necessary shall have been adopted by the Council prior to filing of the final plat. Any

“application for rezoning of any subdivision, proposed subdivision or part there of shall be

governed by the zoning provisions of this Code and subject to the fees as required or

authorized.
Easements: it shall be the responsibility of the subdivider to provide on the final plat, prior
to plat recordation, such easements .in such location  and iwvidth as required for utility

purposes. The following notation shall be placed upon all final plats:

1 - "Construction wrthm easements, except by public agencies and utility companies, shall -be

llmrted to utilities and wood, wire, or removable section-type fencing.” _
Final Plat Preparation: The final plat shall be prepared in accordance with 'requirements set
forth in Section 15-09-010 (G) of these regulations and shail- substantrally conform to the

-approved preliminary piat.
' Final Plat Submission:

a. The subdivider shall file with the department three Mylar transoerenoles and eréht true
 ‘copies thereof, together with a Istter of transmittal and recordation fee, and a computer
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closure of the property, at least seven days prior to ‘the Council meeting at which -

consideration is desired.
b. The subdivider shall submit with the copies required in’th,is subsection a ﬁling fee of five

dollars per lot or tract.
¢. The subdivider shall file a landscape plan with the ﬂnal plat indicating fulfillment of the

requirements of Article 15-07-002 (I).
d. The subdivider shall file the following with the final plat mdlcatmg fulfiliment of the
requirements of article-15-07-002 and this chapter:
(1) Evidence of agency of the subdivider for owners.
(2) Performance contract, pursuant to Section 15-07- 002.
v ':'(3) Letter of commitment of a bank; financial institution- or bonding company of its
Wlllmgness to provide assurance of construction, pursuant to sectlon 15-07- 002.

M

5. Final Plat Review: .
a. .The department, upon recelpt of the final plat submittal, shall 1mmedlately record receipt

..-.f;'and date of filing and check it for completeness. [f complete, the department shall

: :rev1ew the plat for substantial conformity to the approved preliminary plat and refer
‘copies of the submittal to the following reviewing offices who shall make known their
recommendations in writing addressed to the Council.

; (1) Community Development Director, to approve final plat and landsc apmg

{ j (2) Town Parks and Recreation Department, when applicable.

- (3) Town Engineer for approval of street lmprovements,\ drainage, and ﬂood control

.measures.
(4) Northern Gila County Sanltary D!stnct Payson Fire Department and Payson Water

Department for approval of sewage disposal, water supply, and fire safety plans
(5) Arizona Department of Transportatlon for approval (where the plat abuts a state
highway).
(6) Interested utility companies, for utility easements.

b. The department shall assemble the recommendations of. the various reviewing offices,
prepare a concise summary of recommendations. and submit said summary together
with the reviewer's recommendations to the Council. In the event that the department
finds that the final plat does not conform to the prellmmary plat as approved by the
Council, then the final plat shall be submitted to the commissicn for review and

" recommendations prior to submittal to the Council.

6 Flnal Plat Approval:

_ the case on the agenda of the next regular Council meeting, whereupon the Council

snall approve or deny the plat.
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J. Performance Contract .
Agreement by Subdivider: Upon approval of the Council of the final plat the subdrwder
shall execute an agreement relating to the following:

1.

a.

‘provided.

Subdivision improvements may be constructed in practlggaf‘"incrernents or lots as
specified by the subdivider, -subject to provisions for sétisfadtory drainage, fraffic
movements and other services, as determined by the Public Works Department.

The improvements shall be constructed in accordance with plans approved by the Town )

- Water Departrnent for water and public sewer'faci‘iiﬁesé_ and by the Public Works

Department for all other improvements. Sanitary sewer improvements must also be
approved by the Northern Gila County Sanitary District. ;

The improvements shall be compieted within an‘agreed period for each increment,
provided that an extension of time may be granted under conditions specified.
Improvements within the public right-of-way shall be com pleted within two years of the -
date of the approval of the final plat by the Town, uniess extended by Council action.
The subdivider shall give adequate assurance of constrgctron of each increment in
accordance with subsections 1 and 2 of this Section.

Progress payments may be made to the subdivider on his order from any cash deposit
made pursuant to subsection 2 of this section. Such progre%s payment shall be made in
accordance with standards established with the P ublic Works Department.

Any work abandoned: or hot completed by the subdrvrder may be completed by the

- Town, which shall recover such construction costs from the subdivider.

Construction of all improvements within the streets and easements shall be subject to
inspection by the Public Works Department and such other departments as are
necessary. - ‘

No building or residence shall be occupied as a residence or issued a certificate of
occupancy until all public right-of—wéy and utility improvements required by this Code
have been completed and accepted by Councll, and no grading, drainage work, or
construction shall start until a permit has been issued for such work.

Upon transfer of ownership of an unimproved part or parcel of the platted subdivision to
anothier party, the new owner shall be responsible for fulfiliment of all obligations of
development of the property in compliance with this Code and all exrstmg agreements
and ‘conditions imposed on the original subdivider and developer.

No construction, grading, treé removal, or drainage rmprovements shall commence until
the appropriate permr’cs are obtained from the Town, and adéquate dssurances are

a.

"Assurance of Constructlon T

Toinsure construotron of the requrred improvements, as above set forth in this section,
the subdivider shall deposit with a mutually agreed upon escrow agent, banking

institute,
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or manner acceptable with the Public Works Department, an amount in cash or a Surety
bond, equal to the amount of the cost of the work-of each recorded increment, plus an
additional ten percent for changes and an additional three eercent for a depdsit on
inspection fees, as determined by the Public Works Department guaranteeing that the
work will be completed in accordance with the Town Code other pertinent regulations
and agreed upon details and specifications.

b. The surety bond shall be executed by the subdivider, as principal with a corporation
duly authorized to transact surety business in the State of Arizona, as surety. The bond- -
shall be in favor of the Town, shall be continuous in form and shall be conditioned that
the total aggregate liability of the surety for all claims shall be limited to the face amount
of the bond, irrespective of the number of yea"rs that the bond is enforced. The bond or -
cash shall be released upon satisfactory performance and aeceptance of the work by
the Public Works Department, or the bond may be’ canceled or the cash withdrawn by
the subdivider, provided that other security satisfactory to the Town has been deposited,
which will cover the obligations of the subdivi der, which remain to be performed.

3. ~Assurance of Construction Through Loan Commitments .

in lieu of providing assurance of construction in the manner prov:ded above in thls section,
the subdivider may provide assurance of construction of subd;vxsmn improvements of the

recorded plat by delivering to the Public Works Department, Q‘rioij‘ to‘thelrecording of said

/f ) plat, an appropriate agreement between an approved lending'institution and the subdivider,

o stating that funds sufficient to cover the entire cost of instaliing the subdivision

improvements, inciuding engineering and inspection costs, and the cost of replacement or-

repairs of any existing streets or improvements damaged by the subdivider in the course of

development of the subdivision, in an amount approved by the Public Works Department,

have been deposited with such approved lendmg institution, or have been committed to be

loaned by such lending institution to the subdivider. Such agree’fnent shall provide that such

funds in the stated amount are specifically allocated and will be used by or on the behalf of

‘the subdivider, only for the purpOse of installing subdivision imp'i'rovemen’ts' The Town shall

be the beneficiary of such an agreement or the subdrvrder s nghts shall be assigned fo the

Town, and the Public Works Department shall approve each disbursement of any such

funds. The agreement may also contain terms, Condltlons and provisions normally included

by such lending institutions in loan commitments for construction funds, or'as may be

neeessary to comply with statutes and regulations applicable to such loaning institutions.

K Private Lot Development ’ ‘
S e el . -1. - Plan Review Services for Private Lot Development - Reguests fer plan review-sgrvices o oo v o o
develop on individual lots by private lot owners may bé submxﬁed to the Community '
Development Department, with the appropriate plan review fees after approval of final plat
“and the provision of adequate assurances for the subdlvrsron ‘
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- 2. Building Permits for Private L ot Development - Building permits will not be issued for private

lot development until all improvements have been inspé¢ted by the Public Works Director or

his designee and accepted by the Town Council. The following exceptions shall be

provided: _ : ' : :

a. Office facilities for marketing and construction management for the subdivision may be
permitted and construction commenced after final plat a"pbrova’l and appropriate permits
are issued. Permits will only be issued to the Dev elopér of record. .

b. Adequate fire protection must be available and approved by the Town of Payson Fire
Chief prior to the issuance of any permits. _ : .

[
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RESOLUTION NO. 2373

ARESOLUTION OF THEMAYOR AND COMMON COUNCIL OF THE TOWN
OF PAYSON, ARIZONA, APPROVING THE FINAL PLAT AND APPROVING
AND AUTHORIZING THE MAYOR TO EXECUTE AN AGREEMENT TO
CONSTRUCT SUBDIVISION IMPROVEMENTS FOR TYLER PARKWAY
CONDOMINIUM SUBDIVISION.

- WHEREAS, the subdivision plat for Tyler Parkway Condominium Subdivision has been presented
for approval; and

WHEREAS, the developer desires to proceed with construction of the improvements in Tyler
Parkway Condominium Subdivision; and

WHEREAS, the Town has negotiated an Agreement to Construct Subdivision Improvements with
the developer of Tyler Parkway Condominium Subdivision requiring the posting of assurances that such
improvements will be constructed,

NOW, THEREFORE, THE MAYOR AND COMMON COUNCIL OF THE TOWN OF
PAYSON, ARIZONA, DO HEREBY RESOLVE AS FOLLOWS:

Section 1. That the final plat for Tyler Parkway Condominium Subdivision be and is hereby approved
as depicted on Exhibit “1” attached hereto and incorporated herein, subject to the conditions,
requirements, and notes written thereon or otherwise imposed. Approval of the final plat pursuant to this
Resolution Number 2296 is contingent upon the recording of the final plat in the Office of the Gila County
Recorder within six (6) months of the approval of this Resolution. If the final plat is not recorded within
such time period, final plat approval shall be rescinded with no further action and the final plat shall lapse
and be of no further effect.

Section 2. That the Agreement to Construct Subdivision Improvements, attached hereto as Exhibit
“2” and incorporated herein as though set forth in full at this point, be and is hereby approved in
substantially the form as set forth in said Exhibit “2”. .

Section 3. That F. Robert Edwards, Mayor of the Town of Payson, be and is hereby authorized to
execute such Agreement in substantially the form attached.

Section 4. That the Town of Payson be and hereby is authorized to take such other and further
actions as are necessary or appropriate to carrying out the purposes of such Agreement.

PASSED AND ADOPTED BY THE MAYOR AND COMMON COUNCIL OF THE
TOWN OF PAYSON this day of , 2008, by the following vote:

AYES NOES ABSTENTIONS ABSENT

F. Robert Edwards, Mayor

ATTEST: APPROVED AS TO FORM:
Silvié Smith, Town Clerk Samuel I. Streichman, Town Attorney
Legal D ) )
Prepared by Lo oy o e8! Depariment MAY 0 1 2008 _G_sasé_

C:\MyFiles\Resolutions\2373 Plat Approval & Agmt to Construct for Tyler Pkwy Condos.wpd
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EXHIBIT “2”

to Resolution No. 2373

‘WHEN RECORDED, RETURN TO:

Samuel L. Streichman, Town Attorney
" Town of Payson Legal Department
303L North Beeline Highway

Payson, Arizona 85541

Phone: 928-474-5242, ext. 208

AGREEMENT TO CONSTRUCT SUBDIVISION IMPROVEMENTS

Tyler Parkway Condominiums, Payson, Arizona

THIS AGREEMENT is made and entered into this day of , 2008,
by and between Forest Edge, LLC, an Arizona limited liability company (“Subdivider”), and the Town of
Payson, an Arizona municipal corporation (“Town™) (collectively, the “Partles”) The Parties hereby
confirm and agree as follows:

RECITALS

A. Subdivider intends to subdivide and develop the property located in Payson, Arizona, more fully
described in Exhibit "A" attached hereto and incorporated herein by this.reference (the "Property"),
identified as “Tyler Parkway Condominiums” (the "Subdivision"); and

B. | The improvements to be constructed in the Subdivision are described in the documents referred
to in Exhibit “B”, attached hereto and incorporated herein by this reference, and hereafter referred to as
the “Improvements Construction of the Improvements is to be assured to the Town as provided in
Paragraph 8 of this Agreement.

C.  The Parties to this Agreement wish to establish specific terms, condltlons and guldelmes to
provrde for assurances for the completion of the required subdivision improvements in the Subdivision in
comphance with the provisions of A.R.S. § 9- 463 01(C)(8) and Artlcles 15-2 and 15-4 of the Payson

Town Code and

D. The Town seeks to protect the health, safety, and general welfare of the community by requiring
_the completron of various improvements in the Subdivision and thereby to limit the harmful effects of
substandard subdivision, including premature subdivision, which leaves property undeveloped and

unproductlve and

Tyler Parkway Condominiums

. Agreement to Construct Subdivision Improvements N o E EE




- E. This Agreement inures to the benefit of the Parties and is not executed for the benefit of third
parties, such as, but not limited to, materialmen, laborers, or others providing work, services, or materials
for the Subdivision, or for the benefit of lot or home purchasers in the Subdivision.

AGREEMENT

NOW, THEREFORE, based on the foregoing and in cons1derat1on of the Town approvmg a Final
Plat (the "Subdivision Plat") for the Property, the Parties agree as follows:

1. Construction of Subdivision Improvements. Subdivider hereby agrees to construct and install, at
its own expense, all subdivision improvements for the Property as described in Exhibit "B"
attached hereto and incorporated herein by this reference (the "Improvements"). The
Subdivider's obligation to complete the Improvements will arise as of the date of this Agreement
(the "Start Date"); provided, however, that such Subdivision improvements may be constructed
and installed in phases as provided for in this Agreement. The Subdivider's obligation to
complete the Improvements is independent of any obligations of the Town contained herein and
is not conditioned on the sale of any lots or improvement within the development.

2. Existing Utilities. Any relocation or modification of existing utilities or public improvements to
construct the Improvements shall be done at no expense to the public.

3, Assurance of Construction. This Agreement is submitted as an assurance that Subdivider will
construct the Improvements as required by A.R.S. § 9-463.01(C)(8) and the Payson Town Code.

4. Start of Construction. Subdivider shall begin construction of the Improvements within six (6)
months of the date of the Start Date, and will diligently pursue completion of the Improvements.
Subdivider's failure to do substantial work on the Improvements for a period of sixty (60)
consecutive calendar days shall be presumptive evidence that Subdivider is failing to diligently
pursue construction of the Improvements.

5. Completion of Improvements. The Improvements shall be completed by the Subdivider not more
- than two (2) years after the Start Date. The Improvements shall not be considered completed
unless and until such Improvements have been completed in accordance with all applicable plans
which have been approved by the Town and Town regulations, and.after the Town has inspected
them for compliance with the plans and regulations and has accepted the Improvements in
accordance with paragraph 6 herein below. The period for completion of the Improvements may
be extended for good cause shown at the discretion of the Town of Payson or its designated

representatrve

6. Acceptance of Improvements. The Town shall not accept the Improvements or accept
‘maintenance responsibility for the Improvements, nor shall the Improvements be deemed
accepted unless and until all of the following have occurred:

(a) The Improvements have been completed n accordance w1th Paragraph 5 of thls
Agreement.
(b)  The Improvementsland the right-of-way in which the Improvements are located has been
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dedicated or conveyed to the Town in accordance w1th the Subdivision Plat or separate
instrument, as applicable:

(©) The dedication or conveyance, as applicable, has been accepted by the Town as
evidenced by the approval of the Subdivision Plat or by some‘other formal action.

(d) The Town Council has acted to accept the Improvements as built. The Parties anticipate
that each portion of the Improvements will be given a preliminary acceptance by the Town or its
inspector; however, the Parties understand and acknowledge that no such preliminary acceptance
shall be effective as a final acceptance until each of the requirements of this section, including
approval by the Payson Town Council, has occurred. The Parties further understand that it shall
be the sole responsibility of Subdivider to repair any Improvements which are damaged, fall into
disrepair, or are defective prior to acceptance of such Improvements by the Payson Town
Council and/or the termination of the warranty period. :

(e) The Town shall not give final acceptance for the Improvements nor shall such
Improvements be deemed accepted until Subdivider’s contractor(s) has(have) been paid in full
and has(have) furnished complete lien releases to Subd1V1der who shall provide the Town with
copies of such complete lien releases.

7. Warranty. The Subdivider warrants that the Improvements, -each and every one of them,
will be free from defects for a period of two years from the date’ that the Town Council accepts
the maintenance of the last Improvement completed by the Subd1v1der

8. Security. To secure performance of its obligations to construct the Improvements under
this Agreement, Subdivider shall establish an escrow account (the "Escrow Account™) with
Pioneer Title Agency, Inc., or other escrow company mutually agreeable to Town and Subdivider
(the "Escrow Agent") pursuant to an agency or other agreement in form and content as generally
set forth on attached Exhibit "C" (the "Agency Agreement"). Subdrv1der shall deposit-the sum of
Three I—Iundred erty—seven Thousand One Hundred Flfty -seven DolIars and Nmety-two Cents -
Estlmate of total costs to perform Subdrvrder S obhgat1ons under thls Agreement an additional
ten percent (10%) of such sum, and the inspection fees provided for herein. This amount may be
increased from time to time on request of the Town based upon change orders issued for
additional compensated work to construct and install the Improvements provided that the change
order and the amount of the increase in cost resulting therefrom has been approved in writing by
Lender. Monies from said Escrow Account shall be disbursed by Escrow Agent to.cover the
costs of constructing and installing the Improvements in the Subdivision in conformity with this
Agreement. Such funds shall be disbursed in accordance with and subject to the conditions
contained in said Agency Agreement upon direction of the Subdivider, but only after approval by
the Public Works Engineer of the work to be inspected and aocepted by the Town for which such
disbursement is requested. The Town shall agree to disbursal of such funds as are reasonable
and necessary to construct and install the Improvements as provided in this Agreement.-

__Subdivider agrees that if this Agreement is terminated for any reason before the completion of all .
Improvements required under this Agreement, Subdivider shall tender to the Town (1) monetary
assurances in an amount equal to the Town's estimate of the total cost to complete the
Improvements, or (2) other assurances acceptable to the Town. “Subdivider and Town agree that
the sum referenced above and in the’ ‘Agency Agreement pursuant to which such funds are to be
disbursed will be used only for the purpose of installing the Improvements as provided in thrs .
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10.

11.

12.

13.

14.

Agreement. Such Agency Agreement, if not sooner established, shall be estabhshed within thirty
(30) days of the execution of this Agreement.

In order to further secure performance of its obligations under this Agreement, and to
provide for the acceptability of the Improvements constructed hereunder, Subdivider shall pay to
the Town the greater of the amount equal to three percent (3%) of the amount of the Public

- Works Engineer's estimate of the cost of the Improvements or the actual cost to the Town of

Payson for inspection of the construction of the Improvements. ‘Subdivider shall additionally, at
its sole cost, provide for all tests required by the Town of Payson and shall provide the results of
all such tests, free of charge, to the Town of Payson. Concurrently with the establishment of the
Agency Agreement referred to in this paragraph 8 or the execution of this Agreement, whichever
last occurs, Subdivider shall pay over to the Town of Payson, as a deposit against such
construction inspection, a sum equal to three percent (3%) of the Public Works Engineer's
estimate, excluding any amount for construction of sewer collection facilities.

In the event that such Agency Agreement is not established in the amount required
pursuant to this paragraph 8, Subdivider shall provide additional security in cash or other form
acceptable to the Town equal to such amount prior to commencmg or continuing construction of
the Improvements.

Retention. The additional ten percent (10%) of funds provided for in paragraph 8 herein shall be
released upon the final releasé of assurances by the Town. Such amount represents a retention in
the event of a default by Subdivider to provide additional funds for completion of the
Improvements by the Town. Additionally, the Town at the request of the Subdivider may cause
to be retained 10% of the construction invoices to assure compliance by a contractor with that
contractor's responsibilities. .

Limitation on Transfer of Title. Subdivider shall not convey title to any of the Property without
obtaining prior written approval from Town in the form of a Release of Assurance. Subdivider
specifically understands and agrees that a Release of Assurance shall not be provided by Town
until the Subdivision Improvements are completed in accordance with Paragraph 5.

Deposit Receipt Agreements. Notwithstanding Paragraph 10, Subdivider may enter into a
deposit receipt agreement for the sale of the Property or any portion of it if the agreement clearly
states that no portion of the Property may be conveyed until Subdivider performs its obligations

under this agreement.

Bulk Sales. Notwithstanding Paragraph 10, Subdivider may sell‘and convey all of the Property
in one transaction to a single purchaser who has entered into a satisfactory assurance agreement
with Town, assuring completion of the Subdivision Improvements.

Substitution of Assurances. Subdivider may submit substitute assurances in a form and amount
acceptable to Town at any time during which Subdivider is not in default under this agreement.

Town's Option Upon Default. If Subdivider defaults on any of its obhgat1ons under this

Agreement or fails to complete construction of the Improvements within the time period required

by this Agreement, the Parties agree that, in addition to any other remedies the Town may have
against the Subdivider for failure to perform as required under this Agreement, the Town shall
have and is hereby granted the right, at its sole discretion, to 1n1t1ate a process to replat to acreage

: any portion of the Property that has not been identified as a construction phase or upon which
| construction of Subdivision improvements has not been completed. The Subdivider hereby
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16.

17.

authorizes the Town to execute on behalf of the Subdivider all documents necessary to so replat
the Property, and appoints the Town as its agent and attorney in fact to do so. The replat may
exclude any dedications to the public which were made on the Subdivision Plat or by separate
instrument which are deemed necessary to serve the portions of the Property which are not
replatted or to necessarily serve the public. Subdivider shall pay the reasonable costs incurred in
replatting. The Town may use some or all of the aforesaid Assurance Agreement trust and other
assurance funds to pay for the replatting of the Property. Prior to initiating any action to replat
the Property or any portion of Property, the Town shall give forty-five (45) days first-class
mailed notice to the Subdivider at its last known address and Subdivider shall have an
opportunity to cure any such defaults within such period. In addition, if Subdivider defaults on
its obligations under this Agreement or fails to complete construction of the Improvements
within the time period required by this Agreement, and, after notice and opportunity to cure,
defaults as provided in this paragraph, the Parties agree that, without election and in addition to
any other remedies the Town may have against the Subdivider for failure to perform as required
under this Agreement, the Town may draw upon the Escrow Account funds, or any remaining
balance thereof, in accordance with the said Agency Agreement in order to complete
construction of the Improvements. In this connection, the Town shall have sole discretion in
determining a default in this Agreement, which discretion shall be exercised in a fair and
reasonable manner. Subdivider shall not transfer title to any of the property in the Subdivision at
any time after Subdivider commits a default upon any of its obl‘igations under this Agreement.

Termination. This Agreement shall remain in full force and effect until one of the following has
occurred:

a) All of the Improvements have been completed and accepted for maintenance by action of
the Town Council and Subdivider’s contractor(s) has(have) been paid in full and furnished
complete lien releases to the Subdivider, who shall provide the Town with copies of such

complete lien releases.

b) The Subdivider has tendered substltute assurances acceptable to the Town for the
completion of the Improvements.

c) A new Subdivision Plat has been recorded for the Property in compliance with any and
all applicable laws and regulations. :

Binding Effect. This Agreement shall be binding upon the Partles and their respective successors
and assigns.

Severability. If any portion of this Agreement is found to be invalid, such finding will not affect
the validity of the remainder of this Agreement and to this end the provmons of this Agreement

are severable.

- No-Waiver.- No-waiver-of ,anyprov.isiono’f,this,Agreement»shalylv,,be deemed or constitute a

waiver of any other provision, nor shall it be deemed to be a continuing waiver unless expressly
provided for by a written amendment to this Agreement signed by both the Town and the
Subdivider; nor will the waiver of any default under this Agreement be deemed a waiver of any

- subsequent default of the same type. The Town's failure to exercise any right under this
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Agreement will not constitute the approval of any wrongful act by the Subdivider.

19. Notice. The Subdivider agrees to provide written notice to the Town, within ten (10) days of the
occurrence of (1) a change of name, corporate identity, or address of the Subdivider or the
Escrow Agent; (2) intent to transfer, or transfer of title to the Property by deed, or transfer of title
to the Property by deed, contract, or operation of law; (3) the foreclosure of a lien against the
Property or a portion of the Property; (4) the filing of a voluntary or involuntary petition of
bankruptcy respecting the Subdivider; (5) any other event that may affect performance of the
Parties under this Agreement :

20. Address of the Parties:

Subdivider: Forest Edge, LLC
Attention: Daniel G. Millett, Manager
904 North Barkley -
Mesa, Arizona 85203

Town: Town of Payson
303 North Beeline Highway
Payson, Arizona 85541
Attention: Public Works Engineer

21. Date of Agreement. The date of this Agreement shall for all purposes be the date of the signature
of the last Party to sign this Agreement.

22. Controlling Law. This Agreement and the rights of the Partiesﬁnel\feto shall be governed by and
~ construed in accordance with the internal laws of the State of Arizona without regard to conflicts

of laws principles.

23. Authority. The Parties acknowledge and warrant that each of therny is fully authorized and
empowered to execute this Agreement by and through the individual(s) executing hereinafter.

24. Further Documents. The Parties shall execute and.deliver any and all such documents and
perform any and all such dcts as are reasonably necessary or required to carry out the matters
contemplated by this Agreement.

25. Representations. Each of the Parties acknowledges and Warrants that it has been, or has had an
opportunity to be, represented by independent counsel. This Agreement is the result of
negotiation between the Parties and their respective attorneys, and the terms, conditions, and
‘provisions of this Agreement shall be construed in a fairand even manner regardless of which
Party drafted this Agreement or any provision or portion thereof.

: 26. Counterparts. This Agreement may be executed in one or more counterparts. Each executed
77T TCounterpart shall for all purposes be deemed an original, but all of which fogether shall constitute
in the aggregate but one in the same instrument. The signature pages from one or more
counterparts may be removed therefrom and attached to one or more duphcate agreements

containing all original signatures.
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27. Date of Performance. If this Agreement provides that any time period expires or date for
performance specified in this Agreement falls on a non-business day (a Saturday, Sunday, or
legal holiday recognized by the Town), such time period or performance deadline shall be
extended to the Town's next business day. Except as may otherwise be set forth herein, any
performance shall be timely made and completed no later than 5:00 p.m. (Payson time) on the
date the performance is due. “

28. Complete Agreement. This Agreement and additional written agreements described or
incorporated herein, if any, contain and set forth the entire and exclusive Agreement and
understanding between the Parties hereto pertaining to the subject matter of this Agreement and

- reflect the reasonable expectations of the Parties hereto. This Agreement may not be amended or
modified in any way whatsoever without the prior written consent of all Parties to this
Agreement.

29, Dispute Resolution. Any dispute, controversy, claim, or cause of action arising out of or related
to this Agreement shall be governed by Arizona law and may, b’li‘t"ip no event need, be settled by
submission with the consent of both Parties to binding arbitration in accordance with the rules of
the American Arbitration Association and the Arizona UniformA’r"bitration Act, ARS. § 12-
1501, et seq., and judgment upon any award rendered by the arbitrator(s) may be entered in the
Superior Court of Gila County; or any such dispute, controversy, claim, or cause of action may
be litigated in a court. The venue for any such dispute shall be Gila County, Arizona. Both
Parties consent in advance to such venue and jurisdiction and waive any right to object that Gila
County is an inconvenient or improper forum based upon lack of venue. Neither Party shall be
entitled to recover from the other Party any of its attorneys' fees or other costs incurred in any
such dispute, controversy, claim, or cause of action, but each Party shall bear its own attorneys'
fees, whether the same is resolved through arbitration, litigation in a court, or otherwise.

~ 30. Cancellation. This Agreement is subject to the provisions of A.R.S. § 38-511, the terms of which
are incorporated herein by reference. Said statute provides, among other things, that if any
person significantly involved in initiating, negotiating, securing, drafting, or creating this
Agreement is an employee or agent of any other Party to the contract, at any time while this
Agreement or any extension hereof is in effect, this Agreement may be cancelled.

31. Time of the Essence. Time is of the essence of this Agreement and of all of its parts.

32. . Business License. Subdivider shall provide the Town with a co‘py(' of its Town business license.
If Subdivider is exempt from the Town’s business licensing requlrements it shall still provide
the Town with the items required under Section 110.03(C)- (D) of the Town Code.

IN WITNESS WHEREOF, the Parties hereto have executed this Agreement as of the date first
above men‘uoned

FOREST EDGE, LLC, : TOWN OF PAYSON,

an Arizona limited Tiability company ~ an Arizona municipal corporation:
. By
Daniel G. Millett, Manager o F. Robert Edwards, Mayor
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ATTEST:

By

Silvia Smith, Town Clerk

APPROVAL AS TO FORM

The Iom of Payson Legal Department has reviewed this agreement and approved it as to form and has
determined that said agreement is in proper form and is within the powers and authority granted under

the laws of the State of Arizona.

Dated this day of ' ' , 2008.

By

Samuel I. Streichman, Town Attorney

STATE OF ARIZONA

)

) ss.
County of Gila )
The ‘foregoing Agreement to Construct Subdivision Improvements for Tyler Parkway Condominiums
was 51gned before me this day of , 2008, by Daniel G. Millett, Manager
of Forest Edge, LLC, on behalf of the company.

I
|
I

1 ‘ Notary Public
My commission expires:

l
|

STA]TE OF ARIZONA )
| ) ss.
County of Gila )

The foregoing Agreement to Construct Subdivision Improvements for Tyler Parkway Condominiums
was signed before me this day of , 2008, by F. Robert Edwards, Mayor

of the| Town of Payson, on behalf of the Town.

_ Notary Public
My commission expires: '

Preparéd by Town of Payson Legal Department

April 24, 2008 (1:06PM) SIS:drs )

C:\MyFiles\Subdivisions\Tyler Parkway Condommtums\Agmt to Construct.wpd

Tyler Parkway Condominiums » :

A greement to Construct Subdivision Improvements : 8




EXHIBIT “A”
LEGAL DESCRIPTION

Tho:se properties as shown on the Tyler Parkway Condomiriii;m Subdivision Plat

recotrded in the Office of the Gila County Recorder, Gila County, Arizona, on
| , 2008, as Map Number .




EXHIBIT “B”
IMPROVEMENTS

Those improvements as shown on the “Tyler Parkway Condominium Improvement
Plans” consisting of eight sheets dated March 26, 2008, and approved by the Town of
Payson on March 31, 2008.




k72

EXHIBIT “C”

to Resolution No. 2373

2/5

AGENCY AGREEMENT

This Agreement has been entered Into by and betwsen FOREST EDGE, L.L.C,,
an Arizona limited liability company hereinafter referred to as the Principal, and P:oneer
Title Agency, inc hereinafter referred to as the Custodian, on the 28th day of April,

2008
RﬁCf T ALSz

-~ The Prmcipal desires to employ the Custodian fo actas a depcsitory of momes to
be placed with the Custodian by the Principal from fime to time for the purpose of
disbursing to contractors, subcentractors, mechanics, and materialmen, who may do -
work or provide materials in the !mprovement or development work (the’
“!mpmvements ) on certain premises described as the East Tyler Parkway
Condominium Subdivision situated in the Town of Payson, County of Gila, State of
Arizona, described as Lots___ » EAST TYLER PARKWAY CONDOMINIUM
SUBDIVISION, according to Map No. , records of Gila County, Arizona, (the
“Property”), all In accordance with certain ccntracts and agresments which are now or

shall be hersafier entered into by the Principal, or its duly authorized agents, for that

purpose

The Custodian desires to act in that capacity in bemg the custodian of any and all
funds deposited with it by the Principal for the general purpose immediately outiined

“above, and for the disbursement of such funds as it may be direcied to do from time fo

time by the Principal or its du!y authorized agents, in furtherance of that purpose.

- ltis the Intention of the Principal and the Custodian in entaring into this
Agreement that any confractors, subcontractors, mechanics, or materialmen concerned
with the construction of the Improvements shall not ba construed or considerad to be &
third party beneficiary, either mcndentalfy or directly io this Agresment. '

- The Improvements which are subject to this Agreement are those improvements
shown on the “Davslopment Plans, * consisting of _____ shests dated :
.and approved by the Town of Payson an

" hereto as follows:

Now therefore, in consideration of the mutual covenants and‘agreémsnts
contained hereln, it Is agreed by and bstwesn ths parties hsreto and only the parties

WVAGREEMENTS'

1. The Princlpa! shaﬂ deposﬁ: with the Custodian tha total scaumufaﬂva sum of
up 'to THREE HUNDRED, SIXTY-SEVEN THOUSAND, ONE HUNDRED
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FIFTY-SEVEN AND 92/100 DOLLARS $367,157.92 which is the maximum
proposed amount to be expended by the Principal from the custodial account
herein provided for and created, together with any additional sums as may be
required in the future for the completion of the Improvements upon the
Property. The total sum shall be paid over to the Custodian in whole.

2. As an Integral part of the Agency Agreement the Principal has and will submit
to the Custodian certain documents and instructions to be utilized in the
disbursement of funds as contemplated by this Agreement.

. The following shall constitute the basic documents to be submitted by the

Pnncupa! in this connection:

(A) Executed copies of all contracts and agreements between the
Principal and/or its duly authorized agents, and those persons or
entities furnishing labor or materials, and/or doing the work on the
improvements to the Property.

(B) An executed copy of the original of any evidence of authority given by
the Principal to any of its agents appointed to dlmct disbursements
from the custodial funds created hersby.

(C) Any and all Instructions which, from time to time, may be relative to
the disbursement or remittance by the Principal.

3. It is the express agreement of the Principal and the Custodian that the funds
actually held by the Custodian from time to time in accordance herewith and
none other, shall constitute a fund for the payment of costs of the
Improvements to the Property, together with the payment of any and all fees
due to the Custodian for the performance of its services hereunder.

4. Principal shall submit to Pioneer Title Agancy, Inc., as Custodian, any and all
documents pertaining to contracts and agreements between the Principal and
those parties who would provide services or materials in connection with the
Improvements contemplated on the Property and to further direct
disbursements from the custodial fund created hereby for the purpose of
paying such suppliers or labor and/or material in parformance of such work.
The Custodian is hereby authorized to rely on the written authorization of the
Principal in the disbursing of funds from the custodial fund during the work in
progress as contemplated by this Agreement; provided, however, that the
Custodian shall not disburse any funds relating to the Improvements until a
written approval for such disbursement has been received from an authorized
représentative of the Town of Payson (the “Town”) as provided in that
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Agreement to Construct Subdivision improvements between the Principal and

the Town (the “Improvement Construction Agreement”).

. The Custodian hereunder shall receive a duly executed lien waiver or receipt

acceptable to it in the case of sach party to whom a disbursement is
authorized to be made. It is expressly understood and agreed by the parties
hersto, however, that the Custodian shall have no responsibility or obligation
to make an inspection of the Property upon which the work is to be
accomplished or the supplies to be delivered, prior to such disbursement, and
shall be entitied to rely specifically upon the authorization of the Principal for
such disbursement. The Custodian is expressly relieved of any and all
responsibilities in connection with the Agreement and any disbursements
made hereunder, save and except the duty and responsibliity to disburse in
accordance with the instruction of the Designated Agent with the exception of
the ultimate responsibility of acting as a depositary for the funds deposited
with it under the terms of this Agreement.

. Itis understood and agreed upon, that all monies on deposit with the

Custodian shall be the property of the Principal until such time as
disbursements are made therefrom in accordance with this Agreement,
except only as the Town shall have the ability to use such funds in
accordance with the default provision of the Improvement Construction
Agreement.

. The Pnhcnpal heréby indemnifies the Custodian against all costs, damages,

expenses and liability which the custodian may incur or sustain in connection
with complying with this Agreement or-as a result of any court action arising
therefrom. If conflicting demands are made upon the Custodian as to any
monies at any time held by it as Custodian hereunder, the Custodian may
hold salid monies or any documents pertaining thereto until the rights of the
parties are determined by an appropriate court of law, or the Custodian may
intarplead any and all documents held by it hersunder, pending the outcome
of such litigation in which even the Custodian shall’ be relieved of any and all
liability to the Principal hersunder.

. Thefeeto be pald Custodian by Principal in carrying out this Agreement is

the file Escrow Fee based upon the amount of the total funds required to
complete the Improvements and sald fee shall be advanced with the initial
disbursemaent.

. This Agreement and the right of the parties hersto shall be governed by and

construed in accordance with the internal laws of the State of Arizona without
regard to conflicts of law prlnciples
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10. The parties acknowledge and warrant that each of them is fully authorized

and empowered to execute this Agreement by and through the individuals
exscuting hereinafier,

11.Each of the parties acknowledges and warrants that it has been, or has had
an opportunity fo be represented by independent counsel. This Agreement is
the result of negotiation between the parties and their respective attorney,
and the terms, conditions and provisions of this Agreement shalt be construed
in a fair and even manner regardless of the party who drafted this Agreement
or any provision or portion thereof.

12.This Agreement may be executed in orie or more counterparts, Each
executed counterpart shall for all purposes be deemed an original, but all of
which together shall constitute in the aggregate but one and the same
instrument. The signature pages from ocne or more counterparts may be
removed therefrom and attached to one or more duplicate agreements
containing all original signatures.

13 This Agresement and additional written agreements described herein, if any
contain and set forth the entire and exclusive Agreement and understanding
between the parties hersto pertaining to the subject matter or rather reflect
the reasonable expectations of the parties hereto. This Agreement may not
be rescinded, cancelled, terminated, supplemented, amended or modified in
any way whatsoever without the prior written consent of all parties to this
Agreement.

14.This Agreement shall be binding upon and shall inure to the benefit of the
representatives, successors, and assigns of the parties hereto; provided,
however, that neither party shall assign any of its rights or obligations under
this Agreemsnt without the written consent of the other party hersto.

 In witness hereof, this Agreement has been entered mto on the date first above

wntten
50 e

By:_Deniel G. Millett, Manager

F’RINC!PAL:
FORESTE
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