RESOLUTION NO. 2381

A RESOLUTION OF THE MAYOR'AND COMMON COUNCIL OF THE
TOWN OF PAYSON, ) RATIFYING ALL ACTS IN
CONNECTION WITH AND - OVING THE WATER RIGHTS
TRANSFER, AND WATER DELIVERYAND, USE AGREEMENT BETWEEN
SALT RIVER WATER USERS’ ASSOCIATION, SALT RIVER PROJECT
AGRICULTURAL IMPROVEMENT AND POWER DISTRICT, AND TOWN
OF PAYSON (C. C. CRAGIN RESERVOIR). |

WHEREAS, the prior Mayor and Common Council of the Town of Payson approved the
Town’s entry into and execution of the Water Rights Transfer, and Water Delivery and Use
Agreement Between Salt River Water Users’ Association, Salt River Project Agricultural
Improvement and Power District, and Town of Payson (the “Agreement”); and

WHEREAS, water is a critical and limited resource in‘thé Town of Payson; and

WHEREAS, the parties to the Agreement may and must now go forward to carry out the
terms and purposes of the Agreement; and

WHEREAS, the now existing Mayor and Common Council of the Town of Payson, Arizona,
wish to ratify all prior actions taken in connection with, and express their support for, the Agreement
and the work products and projects Wthh it represents,

NOW, THEREFORE, THE MAYOR AND COMMON COUNCIL OF THE TOWN
OF PAYSON, ARIZONA, DO HEREBY RESOLVE AS FOLLOWS

Section 1. That the Water Rights Transfer, and Water Delivery-and Use Agreement Between Salt
River Water Users’ Association, Salt River Project Agricultural Improvement and Power District,

and Town of Payson, attached hereto as Exhibit “A” and mcorporated herein as though set forth in
full at this point, be and is hereby approved.

Section2. That the authority of the persons who negotiated the Agreement on behalf of the Town
of Payson including, but not limited to, F. Robert Edwards, Colin P. Walker, Frederick C. Carpenter,
Debra A. Galbraith, Lauren J. Caster, LaRon Garrett, Samuel L. Streichman, Timothy M. Wright
be and is hereby ratified and approved.

Section3. That all actions heretofore taken by the Town of Payson, its officials and employees in
connection with or related to the Agreement be and are hereby ratified and approved. In the event
any act heretofore taken by the Town of Payson or by any person affiliated with it is determined to
be invalid or unlawful in a final, nonappealable order by a court of competent jurisdiction, all other

acts of the Town or by any person affiliated with it shall be deemed to have been and remain yalid: cagves

.'Prepared by Town of Payson Legal Department

“SiS:drsyMay 21,2008 (10: 10am) .
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and in full force and effect.

Section 4.  That Kenny J. Evans, Mayor of the Town of Paysén, Debra A. Galbraith, Town
* Manager, Colin P. Walker, Water Superintendent, Michael Ploughe ‘Town Hydrogeologist, Lauren
J. Caster, Water Counsel, Samuel I Streichman, Town Attorney, T1mothyM Wright, Deputy Town:
- Attorney, and LaRon Garrett, Town Engineer, or their respective. delegates, are hereby authorized
" and appointed as the negot1at1ng team for the Town of Payson to continue such negotiations and
pursuits as may be necessary or appropriate to carry out the terms and purposes of the Agreement
and/or the utilization of water from the C. C. Cragin Reservoir, mcludmg but not limited to, the
seeking and obtaining of necessary permits from the United States Department of Agnculture, U.S.

Department of Interior, Tonto National Forest, and the complenon of a water rights transfer to the
~ Town of Paysonin the C. C. Cragm Reservoir through the Arlzona Department of Water Resources.:

- PASSED AND ADOPTED BY THE MAYOR AND COMMON COUNCIL OF THE
TOWN OF PAYSON, ARIZONA this dayof ,2008, by the following vote:

AYES NOES ____ABSTENTIONS _- ABSENT

Kenny J. Evans, Mayor

ATTEST: APPROVED AS TO FORM:

Silvia Smith, Town Clerk : Samuel L. Stféichman, Tow’n Atftefnes'?

by Town ‘of Payson Legal Department
:08 110:1 0am)
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PARTIES: :
The Parties to this Water Rtghts Transfer and Water Delivery and Use Agreement (Agreement)
" entered into this / ? day of F,ff 7£§W1 , 2008, are the

WATER RIGHTS TRANSFER, AND
WATER DELIVERY AND USE AGREEMENT
AMONG
SALT RIVERVALLEY WATER USERS’ ASSOCIATION
SALT RIVER'PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT,
AND
TOWN OF PAYSON

TOWN OF PAYSON, ARIZONA, (“Town™; and the SALT RIVER VALLEY WATER USERS

ASSOCIA‘fION, ‘an Arizona Corporation (“Association”), and. the SALT RIVER PROJECT

AGRICULTURAL IMPROVEMENT AND POWER DISTRICT, a political subdivision of the State of

Arizona (“District”)(the Association and the District are sometimes collectively referred to.as “SRP”).

RECITALS:

Thié Agreement is made with regard to the following:

2.1 The Association is the agent of tHe United States of Ameﬁba in. the operation of the Salt
River Federal Reclamation Project, a federal rec!amatio’n.project, pursuanf o an agreement
dated September 6, 1917, and is alsé the agent for the District in the opefatic;)n of the federal
reclamation projecf pursuant to an agreement dated ,Mai'c_h 22, 1937, as amended by
agreements dated February 28, 1944, and September;12, ‘!9491 Blue Ridge Reservoir, now
known as C.\ C. Cragin Reservoir, is a component of the ‘Salt: River' Federal Reclamation
Project. The Distﬁct holds the water right for water storédj:ih and diverted from C. C. Cragin
éésérvoir under Certificate of Water Right (“CWR”) No. 3696_.0001: |

22 The Town is a. municipal corporation, which distributes Watér to customers within the Town
Water Service Area located in northern Gila County. 'Currently, the Tovyn relies exclusively.
on Und'c-—:?rgrbhhc:i Wiater to' serve its customers. The long-term prospects 6f’ déV‘e’Ibﬁiﬁg'

N additional Underground Water by thé To\wnl are unc':ertai’n a.nd 'héve caused the Town to
seek alternative HWater s,u.ppl‘ies to. serve ifs custofnéré.- Over ‘the ‘years the Town,‘

Association, and District have been in conflict over the Town’s plans to develop alternative

[}




1 water supplies.
2 2.3 Under provisions of the Arizona Water Settiements Act of 2004 (Public Law 108-451), up to |
3 : 3,500 acre-feet df'water pér year may be made available from Blue Ridge Reservoir fér
4 anicipaI and domestic uses in northern Gila County, Arizona without cost to the Salt River
5 Federal Reclamation Project.
6 2.4, In an effort to provide a more reliable water supply for the wan and to eliminate conflict over
7 the- current and future use of Underground Wéter by the Town, the Parties desire to enter
8 , into this Agreement.
o | 3 AGREEMENT:
10 " In consideration of thé mutual covenants herein set forth, the-Parvtie;‘s‘ 'héreto agree as follows:
1|4 DEFINITIQNS: , |
,1’2 ' | Thé definitions used in this Agreement shall govern the interpretation of this Agreement only. As
13 .~ usedinthis Agr_eenientithe following terms, when capitalized, mean: -
14 | 41. Active Conservaﬁon Capacity: The capacity of C.C. Cragin Reservoir used to store water
15 on a continuous basis, excluding water stored in the In‘active Capacity. The iniﬁal Acbtivei
16 Conservation Capacity shall be set at 12,832 acre—feét-ahd shall be adjusted periodically
17 aé provided in Subparagraph 8.6. |
18 42 ADWR: The Arizoné_ Department of Water Resources or,yi’jt‘s'sgccessor agency.
19 4.3 Authorizéd Representative(s): Representatives of »thte"’%i‘;‘arti’es appoihted to adm»inister
20 certain provisions of this Agreement, pursuant to Paragraph' 19 .
21 . 44 C. C Cragin Project: Thé water storage reservoir known as C. C. Cragin Reservoir
22 . situated in Cocohino,and Gila Counties, Arizona, consisting geheraﬂy of C. C. Cragin
a3 | Dém’arjd all plpellnes tunnels, Bdildi;ringré,- hy&réeieétﬁé géné}éting faéilitses, and other
24 | ‘ strug_:‘tures of every kind, transmission, telephone and fiber optic lines, pumps, machiﬁvery,
1,25 e | tools, and appli’an_ces; , and all real or persoﬁal V‘property, appurtenant té or used,‘ or
constructed or otheryvv‘is(é acquired to be ulsed, ‘in connec’gioh wi‘th’ C. C. Cragin Reservoir. :
2
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4.1

Delivery Point: The point along the East Verde River where SRP delivers Payson Stored
Water from the C. C. Cragin Project and commonly referred to as the power plant tailrace
connection.

Fiow Measurement System: A flow measurement syétem configured to relevant industry ‘

standards including a primary water measurement devicé or method (flow meter, weir, gate,
electronic transducer, etc.) and a detection device (ﬂQat, depth probe, manometer, flow
meter, etc.) for the real-time monitoring of water ab‘lé to 1) indicate a rate of flow for '
operation purposes, and 2) produce a volume totalizaf;ion fér water accounting purpeses.
The detection device shall be electronically corﬁpatibie With SRP requirements for data
coliection, software, telemetry, and water to@alization .’ methods and reporting, unless
otherwise agreed by the Authorized Representatives. The Flow Measurement System shall
be configured to enable an adeduate secondary measurement (field Yeriﬁcation) for proof of |
accuracy as provided for in Exhibit 14.1 of this Agreement. i

inactive Capacity: The capacity of C. C. Cragin Reservoir below the intake of the pump inlet

tunnel at C. C. Cragin Reservorir.

Net May 1 Storage: The fotal amount of water in storage in the Active Conservation

Capacity on May 1 of each year.

Operation. Maintenance. and Capital Budget Plan: An«aﬁnua[ plan developed by SRP with

input from the Town addressing the. capital reql’Ji‘remeh'ts and the >operation and
maintenance (O&M) activities for the C. C. Cragin Projevctv and the p!anned budget reflecting
SRP’s Capital Costs and SRP's O&M Costs associ.gted with the C. C. Cragin Project from
May 1 through the following April 30 of each year.

P'@"yson Stored Water: The amount of water stored in C. C. Cragin Reservoir allocated to

the Town as determined under Paragraph 8.

Point of Measurement: A point'agréed to by the Authorized Representatives where it is

required fo accurately asceftain the total amount of,
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4.15

4.1 1.1 Payson Stored Water delivered by SRP to the Town'’s Delivery Point for delivery
to the ‘TOWn Water Service Area; or

4.11.2 Payso:h Stored Water, effiuent, or surfaqe water rechafged and/or recovered
by thé Town. o

4.11.3 The Points of Measurement, which mayy‘:“be changed by the Authorized
Representatives upon mutual agreementf 4’a'r§ listed in éthbft 4.1‘1 3.

Salt River Project (SRP): The Salt River Project Agricultural Improvemént and Power

District and the Salt River Valley Water Users’ AssociétiQn. :

SRP’s Capital CQsts: All costs incurred by SRP"for_ the é%;ﬁuisition and improvement of land,
facilities, ’equip‘ment; énd inventories related totheCCCragln Project, whic;hrshal'l include
but not be limited to {abor, overhead, materials, su‘bpliés;:éparé parts, equib?ﬁent purchase
and rentél, and transportation. Prior to May 1, 2009, all éxpénses incurred by SRP shall be

accrued as SRP’s Capital Costs.

SRP’s O&M Costs: All costs incurred by SRP for the operation and maintenance of all C. C.
Cragin facilities, except for those costs deﬁned as SRP\{S ‘Cyapital Costs. Such costs shall
include,’ but not be limited to, costs for the foll‘owi,ng items:v irsurance, inspections, permits,
taxes, fees, 'licénSesj,f contract services, legal ser;\'/icé{s;;;gct‘:ounting, travel, environmentél
compliance, rc-‘;péirs, testing, labor, salaries, overhéiéaj;“viﬁﬁ;atérials, supplies, éxpenses,

equipmgnt, véhicles, energy, and fuel.

Town Water Service Area: The area shown on the map attaChed as Exhibit 4.15 where |

Underground Water may be withdrawn and used and where Payson S.‘tored?W‘ater may be
used. The exterior boundary of such area is defined asany ,I'and loéated within théjTown’é"
corporate boundary, and shall include the entire Tonto Apache Reservation bou‘ndary, and
any land owned in fee by the Tonto Apache Tribe or held m trust by the Unitéd States for the

Tribe and its memb(e"r's.‘; The Town Water Service Area may‘be amended from time to time
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SCOPE OF AGREEMENT:

This Agreement shall encompass only the following services or arrangements between the Parties:

5.1

5.2

53

EFFECTIVE DATE AND TERM OF AGREEMENT:

6.1

6.2

by the Authorized Representatives.

Uhderqround Water: Water withdrawn from underground sources by the Town from.
within the Town Water Service Area, or by any oth’er p‘erSOn or entity from within the
Town Water Service Area and provided to the To‘wﬁ, or water witﬁdrawn from |
underground sources outside of the Town Water Service_ Area by the Town, including
from the Tower Well, or any other person or entity and provided to the Town, for use
within the Town Water Service Area. Undergrourjdv\/\(ater does not include the Town’s
recovery of Payson Stored Water, effiuent, or other su‘rfa.ce ‘water in accordance with this

Agreement.

The partial severance and transfer of water rights associated with CWR No. 3696.0001 from
SRP to the Town in amounts not to exceed the parameters described in Subparagraph 7.1.
The storage, diversion, and delivery of Payson Stored Water by SRP from C. C. Cragin

Reservair to the Delivery Point.

Limitations on the withdrawal and use of Underground Water by the Town and others.

This Agreement shall become effective upon execu‘tion;by.fthe Parties. Unless terminated
pursuant to Subperagraph 6.2, this Agreement shall r‘emei_h in effect in perpetuity.

This Agreement shall terminate upon the occurrence of-any of the followihg: (1)“C. C. Cragin
Reservoir no longer exists or is permanently disabled from storing water within the Active
Conservation Capacify due to any circumstance; (2-) the 'Towh is permanently precluded |
from using any weter froﬁ c.C. Cragin ReeeWeir; (3). ‘as‘prOVidedv"in Subparagfaph 7.6; er
(4) ADWR deterrﬁines, in a'i final nonappealable order; not to approve the severance and

transfer of a portion of CWR No. 3696.0001 to the Town as contemplated in Paragraph 7.




10
11

12

13

14

15

16

17

18

19

20
21

22

23

24

25

26 |

7.

TRANSFER OF WATER RIGHTS; REVERSION

711

71 The District shall:

Upon execution of this Agreemént, assign-~tq the Town that portion of the water
right undér CWR No. 3696.0001 for use \)\(ifhin the Town Water Service Area so
as to yield at the Town's Delivery Po‘int; an amount not to exceed three
thousand five hundred (3,500) acre-feét per calendar year, ahd three thousand
(3,000) acre-feet average per calendar year. |

When mutually agreed to by the Parties, file with ADWR an application to sever
and transfer the assigned portion of watérv right under CWR No. 3696.0001 to|
the Town for municipal uses within thef,Town Water Service Area. The
assignment, as provided for in Subparagréﬁh 7.1 1, and the sevérance-and |
transfer application shall become Exhibit 7.1. For purposes df this,Agréement,
“municipal uses” shall mean all beneficial usés of water, including for reCharge,
other than the use of water for application to two or more acres of lénd to
produce plants or parts of plants for sale or human consumption, or for use as
feed for livestock, range livestock or poultry, as such terms are defined in
A.R.S.‘ § 3-1201. The amount of water,“a\'/a‘i‘lable to the Town each calendar
year pﬁrsuant to the certificate of water ‘riéh‘t' »referenced in Subparagraph 7.4

shall be determined pursuant to Paragraph 8 ;

7.2 It is expressly understood by the Parties that the por“tionqof the water right assigned in

Subparagraph. 7.1.1 is limited to a right to divert and use water from C.C. Cragin Reservoir

and that no storage right is granted to the Town. Subject to Subparagraph: 8.4, SRP shall

not take any action to impair the Town's abilify o exercise the water right ‘aséigned in |

Subparagraph 7.1.1, provided that the severance and transfer contemplated in

Subparagraph 7.1.2 is approved by ADWR.

7.3 SRP shall pay, and the Town shall reimburse SRP, for gll application, nofice, publication,
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8.

7.4

7.5

76

7.7

and other fees and expenses, including legal fees and expenses, associated with ADWR's
water right severance and transfer administrative pfocess for the application referenced in
Subparagraph 7.1.2.

SRP and. the Town shall jointly cooperate and sd‘pp’qry‘t‘ the severance and transfer
application through ADWR's administrative process.

The certificate of water right, when issued to the Town by ‘ADWR, shall become Exhibit 7.5
of this Agreement. | | |

If, at any time after the effective date of this. Agreement, the Town determines that it no
longer needs or desires the water rights describéq "_in‘ Paragraph 7, the Town shall
immediately assign such water rights to SRP, at no ,cqgi to SRP, and this Agreement shall
thereafter terminate. Provided, however, that if a certiﬁt;éte of water right has been issued to
the Town, SRP and the Town shall jointly cooperate and éupport a sub’secjuent application
for sever:ance and transfer of the water rights to SRP undér ADWR’s adminiétfaiive‘process.
in the event this Agreement is terminated pursuant to Subparagraph 6.2, the Town shall
immediately reassign the water right assigned to it pqrsuanf to Subparagraph 7.1 .1.v
Provided, however, that if a certificate of water right has-been issued to the Town, SRP and
the Town shall jointly cooperate and support a sqbseq’uent applicétion for severance and

transfer of the water rights to SRP under ADWR’sfadmini‘s'trative process.

PAYSON STORED WATER

8.1

On May 1 of each year, SRP shall calculate the améunt of Payson Stored Water to be
credited to the Town for diversion and use within the Town Water Servic;e Area from May 1.
of that year through April 30 of the following calendar year .z'as the sum bf: (1) twenty seven
and two-tenfhs percent (27.2%) of Net May 1 Sto}age, plus (2) twenty seven and two-tenths |
percent (27.2%) of the amount of water diverted from C. C. ‘Cbra‘gin Reservoir during the
period from January 1 through Aprit 30 of ythat year by SRP for its own use. Provided,

however, that the sum of (1) and (2) shall not exceed the lesser of either twenty seven and




10

11

12

13 .

14

- 15

16
17

18

19

20

- 21

22

23

24

25

8.2

8.3

8.4

two-tenths percent (27.2%) of the Active Conservation Capacity, or an amount of Water that
wouid produce an average of three thousand (3,000) acre-feet for the calendar years from
the date that SRP cqmmenceé water deliveries to' the Town. The ma*imum diversion rate
by the Towh from the Delivery Point shall not exceed the rate as determined by the
Authorized Representatives and memorialized in writing

Payson Storéd Water credits shall not be subject o daily evaporation and seepage losses
occurring at C. C. Cragin Reservoir or transmissionl losses for Payson Stored Water
trahsported fromC.C Cfagin Reservoir to the Town’s Delivery Point.

Payson Stored Water credits remaining in the Payson'- St"orec‘j‘ Water account at 11:59 p.m.
on April 30 of each year shall not be carried forwé’rd andthe éredits in the Payson Stqred
Water account, as prescribed in Paragraph 15, shall be éét fo zero at that time.:"'ﬁl‘n‘thc’a‘ event
that the Town diverts water in excess of the available Payson Stored Watér éredifs inany |
twelve (12)—month period, such excess shall be debited against thé Paysdn Stqred Water.
credits made available to fhe Town on the next May_1. |
Payson Storéd Water credits shall be subject to reductio‘n as ﬁproyided in thiws Subparagraph
if'any a‘gency_ of the state or federal government, or othAevr eﬁtity with requis‘ite jui'isdic;tion,
requests dr requires SRP to release water from C. C ,'Cfagi‘n» Dam to: (1) preserve the
structural safety of C.C. Cragin Dam, (2) mitigate énv}ivr_?)’hﬁwental impacts of ‘the C. C. Cragin
Project, (3) satisfy senior downstream water riéhts,‘jdjr @?bjrésér)ve tﬁe structural safety of C.
C. Cragin bam if'a reasonable person would determine independently of such a request or
requirement that it is necessary or prudent to release vs:/ayte‘r‘.‘from C C. Cragin Dam. .ln'the
event that SRP releases water from C. C. Cragin Reservoir‘_ puyrsﬁaht‘tdf this Subparagraph

8.4, Payson Stored Water credits shall be reduced by t\Nehfy seven and two-tenths percent

. (27.2%) of the amount of water released, up to the amount of any. jremaining Payson Stored

Water credits in its acéount at the time such releases are made.

If SRP releases water from C. C. Cragin Dam pursuant to Subparagfaph 8.4, SRP shall |
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8.6

make reasonable efforts to notify the Town prior to making such releases of water from C. C.
Cragin Dam, provided that nothing in this Subparagraph 8.5 shall be deemed or construed

to in any manner limit SRP’s ability to make such releases.

" The Parties acknowledge that sedimentation will reduce the water storage capacity at C. C.

Cragin Reservoir. In coordination with the Town and in conjunction with the Operation,
Maintenance and Capital Budget Plan, SRP may plan and conduct periodic sediment

surveys to determine the total water storage capacity and,the Active Conservation Capacity ’

+ of C. C. Cragin Reservoir. Costs for the sediment survey shall be lnciuded in SRPs O&M

Costs. Begmmng on May 1 |mmed|ateiy after compietion of the most recent sediment
survey, the amount specified in Subparagraph 4.1 shal}lrybe yadiusted to reflect the Active-
Conservation Capacity determined in the sediment survey. ,Such adjusted amount shall be
“used for purposes of determining the Payson 'Stored ‘,Water a'mou’nt‘pursuant to

Subparagraph 8.1 until next adjusted.

DELIVERY AND DISTRIVBUTION:

9.1

9.2

9.3

9.4

The Town may only deliver and distribute water received from C.-C. Cragin-Reservoir for use
by customers within the Town Water Service Area.
To the extent that there are credits in the Payson Storéd*Wateraccount, and subject fo

Paragraph 10, water deliveries by SRP to the Town shall be made upon the Town's request

‘Requests for delivery by the Town shall be prowded to the desngnated SRP department-in

conformance with procedures established by SRP.

SRP shall be responsible for transporting Payson Stored V\!ater fo the Delivery Point; as such
point may be revised by the Authorized Representativeei : The Town shall have the sole
responsibility of transporting Payson Stored 'Wate‘r trorn the Delivery Point for dis:tribution
within the Town Water Service Area.

SRP shall review, modify, and approve any plans for the Town s connection to the Dehvery}‘

Point to ensure compatibility with the operation and maintenance of the C: C. Cragln Proiect R
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11.

The Town shall reimburse SRP for all costs associated with the review, modification,
approval, and, once.completed, inspection of such connection.

95 - The Town's rrght to fix or determine the rates or charges lmposed by the Town for service
from.the Town's water system including, without lrmrtatlon rates or charges for the delrvery of
Payson Stored Water from the C. C. Cragin PrOJectshaIl notbe affected by,any provisions of

this Agreement and such rates or charges shall be within"the sole discretion of the Town.

INTERRUPTIONS OR REDUCTIONS IN DELIVERY:

- Water delivered to the Town shall be in accordance with the ToWn‘s Tequest pursuant to Paragraph

9, except for (1) interruptions or reductions in deliveries due tt?:\‘(A) water supply or water delivery
facility limitations, or (B). uncontrollable forces as defined in- Flaragraph 2'0; (2) interruptions or

reductions which are reasonably necessary or desirable for the purposes of maintenance, repairs,

replacements, insta’yllations, investigations and inspections of the C. C: Cragin Project equipment,

'works,‘ and facilities including, but not limited to, system dryéups; provided that SRP, except in case-

of emergency, will give the Town reasonable, advance notice of temporary interruptions or
reductions and will attempt fo remove the cause thereof with. ditigence; and (3) interruptions or
reductions in deliveries due to the fown’s delinquency in the payrnent of charges billed by SRP as
described in Subparagraph 18.2.6. B

WATER QUALITY AND INDEMNITY:

SRP neither guarantees nor warrants the guality of waterSRP delivers to the Town at.any Delivery

Point pursuant to this Agreement. The Town assumes all responTSibility and liability for purifying or

. otherwise treating such water delivered by SRP at the Town’s DeliVery Point to meet appticabte

water qualrty standards estabhshed by federa! state or Iocat authontres The Town shall and does

hereby release SRP from habrlrty for any claims related to the quahty of water delrvered by SRP to.

the Town Dehvery Point, except l:abrllty resultrng in whole or in part from SRPs gross negligence.

Except as provided in the precedrng sentence, the Town shall assume all liability agarnst all tosses,, . )

of whatsoever kind or nature, whether so‘unding in tort, strict tiability or contract, from claims*bythird o

10
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parties resulting from the delivery of such water to the Town and to the Delivery Point. The Town

shall defend and hold harmless SRP, its Directors, Governors, employees, officers, and agents from

and against all such claims for such losses except those losses resulting in whole or in part from

SRP’s gross negligence. Nothing' in this Agreement precludés’i the Town from asserting claims of

- whatsoever kind or nature, whether sounding in tort, strict liability or contract, against persons or

entities other than SRP, its Directors, Governors, employees, officers, or agents, as a result of

actions or failures to act that impair the quality of water delivered to'the Town Delivery Point from the

C. C. Cragin Project.

UNDERGROUND WATER WITHDRAWN BY TOWN AND RECEIVED FROM OTHERS:

12.1

12.2

12.3

Upon execution of this Agreement, the Town agrees nost'/,t(?:- (1) develop any additional wells

to withdraw and use Underground Water from current .é‘nd future land administered by the

United States Forest Service, or any successor agency, 'located outside the Town Water
Service Area, and (2) withdraw Underground Water or accept delj\}ery of Underground
Water from wells developed by the Town or others on current or future Forést Service land,
or any successér agency, located outside the Town‘Water Service Area. '

Upon execution‘of this Agreement, the Town shall reqUire, that, as a condition of annexation
of new territory to the Town, all residential, commercial,’ahd industrial developments in the‘
area to be annexed shall connect to the Town’s wa{éf' ycxinevli\‘(ery system and obtain water
exclusively from the Town. | |

Beginning in the calenda;r year the Town first recéiVes, water from SRP pursuaht‘to this.

Agreement, the Town shall limit the use of Underground Water to two thousand five hundred

~and twenty (2,520) acre-feet per calendar year, as measured in accordance with-

Subparagraph 12.4. Nothing in this Agreement shall be construed to prevent the Town from
rehabilitating, replacing, or deepening iis existing wells so long és the Town's withdrawal and
receipt of Undergrobnd Water do not exceed 2,5_20’ acre-feet, except as provided in

Subparagraph 12.6. -

S 1l
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12.5

12.6

The Town’s compliance with Subparagraph 12.3 shall be determined by comparing the
rolling, cumulative ten (10)-year total (hereinafter “cumulative total’) on a calendar—yéar
basis, as adjusted pursuant to Subparagraph 12.5.1 and Subparagraph 12.5.3, to ten (10)
times the amount prescribed in Subparagraph 12.3 (25,200 acfe—feet).

Unless otherwise agreed by the Authorized Representétives, if at fhe end of any calendar

year, the cumulative total exceeds 25,200 acre-feet, the Town shall, during the subsequent

calendar year, perform one or more of the following:

12.5.1 Within the Town Water Service Area, recharge Payson Stored Water, effluent,
or.other surface water and not recover an amount of water equal to at Ieast the
difference between the cumulative total and 25,200 acre-feet. Upon such
recharge, the émount of water recharged and not recovered shall be credited
against the Town's withdrawal Qf Underground Water for purposes of
Subparagraph 12.5. A

12.5.2 Reduce the Town pumping of Underground Water in the subs’équent calendar
year by an amount of water equal to ‘at least the difference between the
cumulative total and 25,200 acre-feet.

12.5.3 As égreed to by the Authorized Representatives, deliver or cause to be
deliveréd to SRP an amount of water equal to at least the difference between
the cumulative total and 25,200 acre-feet. Upon such delivery, the amount of
the delivery shall be credited against the Town’s withdrawal of Undergrou'nd
Water for purposes of Subparagraph 1.2.5.

1254 Examples of cumulative 10-year pumping"CalcuIatic;.ns are shown in Exhibit

| 12.5. |

Under. emergency condiﬁo’ns, the Town may LISe Underground Watér in excess of the

qua}wtity permitted in Sl.-prarag‘r_aphs 12.3 and 12.4 without iriggerin'g the obligatiqns under

Subparagraph 12.5. For purposes of this subparagraph, “emergency conditions” shall mean

12
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14.

those periods when Payson Stored Water is not available for delivery to the Town and its
customers, or is available in such reduced quantities that the Town is Lrnable to supply the
municipal use demands within the limitations establish,ed?by Subparagraphs 12.3 and 12.4,
but only after utilizing all Payson Stored Water ph'ysicéllyjéyailable to the Town. When the
Town determines 4t’hat such emergeney conditions exi’st“ or areimminent, the Town shall
request a meeting of the Authorized Representatives at Wh‘ich the Town shall explain why it
concludes that emergency conditions exist or are imminent, 'and hoWIohg ;the.Town
anticipates those conditions will persist, if a reasonable basis for making that projection
exists. The AuthqrizedRepresentatives shall cooperate m good faith in agreeing that such

emergency conditions do or.do not exist, or are or are notimminent.

RECHARGE AND RECOVERY OF PAYSON STORED WATER)AN?D,OTHER WATER

Except as otherwise provided in Paragraph 12.5.1, Pays'dn-‘StOred Water may be recharged

13.1
and recovered by the Town.

13.2 Payson Stored Water recharged by the Town pursuant to Subparagraph 13.1 ’shall be
withdrawn from within the area of impact as such term rs defined and used under Arizona
Revised Statutes, Chapter 3.1, Article 1.

13.3  The recharge and recovery of Payson Stored V\!aterorf;.o'ther water ‘shall be performed m
accordance’ with any and all applicable hydrologic reporte,. feeility operational reports, and
Arizona Departrnent of Environmental Quality aquifer protectlon permits or other permits
issued for the facility by any state or federal regulatory agency, if any. ’

FLew MEASUREMENT:

141  The Town she!l, at its sole expense and with rt\he ‘apAp'ro’v’al‘ of . the - Authorized

Representatives, construct, install, and maintain a Flow MeéSurement System at each-Point
of Measurement in accordance with manufacturers' specifications for the specific application
and Exhibit 14.1. At all Town Points of Measurement, the Town shall maintain the accuracy

of the associated Flow Measurement System as close fo zero error as practical but in no .

13
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14.2

14.3

event shall a uniform distribution of accumuiated error deviate from actue! volume by more

than:

14.1.1. plue er minus five percent (5%) kat the flow (rate) indicating device, unless
otherwise agreed by the Autharized RepreseetetiVes, and

14.1.2. plus or minus two percent (2%) of the a‘.nnuél‘totalized volume, unless otherwise

agreye,d by the Authorized Representatives.
The Town shall prepare and regularly implement testing and recalibration procedures for the
Flow Measurement Systems, which procedures must be approved by the Authorized

Representatives. At least once every six (6) months et the Town’s Delivery Point, and at

least once every twelve (12) months at all other Points of Measurement, unless otherwise

- agreed by the Authorized Representatives, the Town shall recalibrate its Flow Measurement

Systems as close to zero error as practical, but in no event shall error exceed the accuracy
standard in Subparagraph 14.1. The Town shall orally of in writing notify SRP's Authorized
Representative of when such recalibration is planned so that SRP may observe the
procedure. SRP may at reasonable times, at its sole‘expense and after reesonable notice to
the Town, test or have tested the Flow Measurement System to determine its accuracy.
Such test shall be performed in accordance with indus’try‘stahda‘rds and shall not interfere
with the operation of the Town’s water eystem. Annual‘s‘eeonc\i‘a'ry flow verification tests shall
be performed in accordance with the procedures in Exhibit 14.1 (Validation Criteria for
Points of Measurement: Clo'sed-Pressurized Pipe Configurations) of this Agreement.' |

In the event that water aocountxng records or any routlne or special test of the Flow
Measurement System dlscioses an annual volume, .or a ﬂow measurement error, that
exceeds the limits provsded in Subparagraph 14.1, a"»bl”S and water accountlng affected by
such limits having bee_n_exceeded may be adjusted by SRP based on the best avallable
data, subject to Subparegraph 18.2 and Paragraph 24. Adj'ustments shall not encompass'

more than the elapsed tifhe since the last pre(:eding test.

14




1 14.4  The annual amount of Underground Water withdrawn by the Town and received by the

2 Town from others shall be measured in accordance with fndustry standards and reported to

3 © SRPin accordancé with Paragraph 15.3. In accordanf;e‘WitﬁjParagraph 22, SRP may test

4 any water measurement system utilized to record and rebdrt the withdrawal of Undergroqnd

5 ‘ Water. Such tést shall be performed in accordance Withv ‘i‘ndustrvy standards and shall not

6 interfere with the operation of the Town's water system. " In the event that any water

7 measurement system fails to meet industry standards for accu;'acy,‘ ;the Authorized

8 - ;R‘epresentati\’/és shall confer to develop a course; Qf:fé‘ét’ioh’ to r‘e“medy'such failure and to

R :9 : adjust the watef, accounting records of SRP and fheTan“within a reasonable period of
10 time. |

- 11 15. - WATER ACCOUNTING AND REPORTING:

12 151 SRP shall establish a Payson Stored Water account for the Town-and shall:

13 | ' 15.1.1 Credit the Payson Stored Water account at 12:01 a.m. on Méy 1 of éach year
14 with an amount of water as provided fof in Su‘bpa‘yra‘graph 8.1.
15 | 16.1.2 Debit the Payson Stored Water account Wlth the%amount of Pa;)s’on Stored
16 Water diverted from C. C. Cragin R’ese‘r\(oiyr- and delivered to the Town's
= 17 Delivery Point. | |
| 18 15.1.3 ‘Extinguish all unused Payson StoredAWat‘ﬁe‘rf‘credits remaining in the Payson
| 19 Stored Water aocou‘nt at 11:59 p.m. on Apfiii 30 of each year as provided for in
20 Subparagraph 8.3. |
21 15.1.4‘ Debit.the Payson Stored Water account at. 12&01 a.m. on May 1 of each year
22 ’ with avn amount of water that Was diverted::‘in éXcess of the Payson Stored
23 o | Watef credits made available to thé Town on the previous May 1  |
24 156.1.5 Debit the Payson Stored Water account in accbrdanée with Subparagraph 8.4’ -
25 e | in the event that water is released from C C.‘~Cfagin Reservoir. |
E 26 e 152  SRP shall maintain :a record of the total amount of Paysdn/ Stored Water diverted and made |

15




1 available to the Town. The amount of Payson Stored Water for which the Town will be |

2 | charged and deemed to have received shall be the greater of the actual amount diverted by
3 | the Town at the Delivery Point or the amount ordered by:;the Town and delivered by SRP to
4 the Delivery Point. |
‘5 ’ 15.3  Town shall report to SRP each month:
6 .. 15.3.1 The amount of Payson Stored Water, efﬂuent Kely other surface water delivered
7 to recharge facilities, the amount of evaporar’ion charged to thyewater delivered
8 | fo tne facility, the amount of water ‘recnarged, “and the amoont of water
9 recovered. The rate of evaporation chargyedsha’ll be determined by’ mutual
10 | agreement of the Authorized Representatrve‘e. )
" 11 15.3.2 Tne amount of Underground Water used 'p’dr,suant' to Subparagraphs 1273-and :
12 | ; 124 |
13 16.33 T he amount of Underground Water, in excess of that utilized pursuant to
14 Subparagraphs 12.3 and 12.4, that is used puyréuant to Subparagraph 12.6.
15 | 15.4  The Town shall report the amount of water pursuant ‘to Subparagraph 15.3 for each month
16 on or before the eighth (8’“) business day of the folloWing month to the SRP department
17 designated by SRP. |
'18 1565  SRP shall report the amounts prescribed in this» Paragrap'h 15 and the associated water
18 accounting to the Town on a monthly basis by the end of the mionth following the month for
| 20 which the accounting was performed. Such report shall'vinclude a 'year-to,-date)acr:ounting
21 summary on a month-end basis. |

22 16. FUTURE WATER EXCHANGES

23 If the Town acquires other water supplies that it cannot use Vdirectly, but could do so by a lawful
24 exohange for SRP’'s water from the C. C. Cragin Project, the Parties agree to develop a water

'xchange agreement in accordance with the pnncrples set forth in Exhibit 16. If the Town

entrﬂes another water supply in the Verde River Watershed to Wthh SRP holds a vested right

16




1 and the Town wishes to utilize that source in exchange for its share of water from the C. C.

2 Cragin Project, the Parties agree to use their best efforts to deyelop a water exchange ‘agreement

3 in accordance with the ‘principles‘ set forth in Exhibit 16. o

4 17. OPERATION, MAINTENANCE, AND CAPITAL BUDGET PLAN: :

5 17.1  SRP shall prepare an Operation, Maintenance, and Capital Budget Plan (Plan) prior to each

6 SRP fiscal year (currently May through April). Such Plén. shall include, at a minimum, a

7 , description and schedule of the projected operation an’d"’ fnaintehance activities, the budget

8 - level cost estimates of such activities, the budget '»,level' cdst estimate of any capital.

9 improvementé and acqu'isition's, and the projected wat;er géuvery schedule for each Party for
: 10 each month of the Plan. The budget level cost estimates}"s:hall be increased by ten pérc:ent! i

11 ‘ ‘ (10%) for contingencies. Development of the Plan shall be accomplished in"tl;éfft?)ll‘owing
12 ménner, provided however, that the dates referenced in Subparagraphs‘ 17.1.1° fhroUgh
13 17.1.4 may be adjusted by mutual agreement of the Authorized Representatives:

- Afi4 17.11 On or before November 1 of each year, SRP shall provide to the Town a non-
15 binding runoff and water storage forecast and SRP’s projected - delivery
16 schedule for water from C. C. Cragin Resgrvoir to the East Ve‘rde River for the

- 17 succeeding May 1 through April 30 time perio?i.
18 17.1.2 Onor éefore December 1 of each year,jTQwﬁ?shall submit to SRP the projected
19 water ofders for Payson Stored Water on :éi;.‘:r‘rrj"owntmy basis for the succeeding
20 calendar year. ”
21 17.1.3 On or before February 1 of each year, SRP shall submit the proposed Plan to
22 the Town, together with an}; revision to the runoff and water storage forecast
23 » and delivery schedule as provided for in Subsection 17.1.1.
24 17.1.4 On or before March 1 of each year, SRP shgll confer with the Town on the
. ﬁroposed Plgan, énd thereafter finalize the Plan prior to April 1 of that year.
. Upon . the written request*,by either Party, the Plan may be modified to accommodate
17
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operations, maintenance, and capital construction activities not anticipated prior to the
adoption of the initial Plan. = Within a reasonable period of time, the Authorized
Representatives shall conéult and SRP shall adopt a revised Plan. Such revised Plan shall
remain in effect until the next revised Plan becomes effective.

18. BILLIVNG AND PAYMENT OF CHARGES; ADJUSTMENTS:

18.1  Town shall pay SRP'the following:

18.1.1

18.1.2

18.1.3

18.1.4

18.1.5

18.1.6

 The energy portion of SRP's O&M Costs, caiculated on a per acre-foot basis,

puréuant to this.Agreement, an annual administraﬁt)n fee of $5,440, as such

Twenty seven and two-tenths percent (27.2%) of SRP’s Capital Costs accrued
to the C. C. Cragin Project from the date it vwas acquired by the District through
April 30, 2008.

Twenty seven and two-tenths percent (27.2%) of SRP’S Capital Costé budgeted
for expense from May 1, 2008 through April-30, 2009. :

Beginning on May 1, 2009, twenty seven and two-tenths percent (27.2%) of
SRP’s Capital Costs and twenty seven and two-tenths percent (27.2%) of
SRP's O&M Costs budgeted pursuant to the Plan developed each year
pursuant to Paragraph 17 of this Agreement; provided, however, that the
energy portion of SRP’s O&M Costs to divert and deliver water solely from

the C. C. Cragin Reservoir to the Town Delivery Point shall be exciuded.

to diverf and deliver water solely from the CC Cragianeservbi‘r to the Town
Delivery Point. |

Fees and charges specified in Subparagraphs 7.3 and 9.4 of this Agreement
and a one-time, sét--up fee not to exceed $23;000 associated with the costs
incurred by SRP to establish accoqnting programs and 'procedures in

accordance with Paragraph 15.

Beginning in"fhe calendar year that the Town first receives water from SRP

18
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- 18.2

fee is adjusted pursuant to this Subparagraph, for the accounting and
reporting responsibilities of SRP as prescribed ih Paragraph 15 and, if
appliceb'le, Paragraph 16. On May 1 of,i2009 ’an’d on May 1 of each year
thereefter through the term of this Agreen;ent, a‘.the annual administration fee
shall be adjusted by the percent chahge' "(céleulated to the nearest one-
hundredth percent) in the Department;o’f Comfnerce’s Price Index for the
Gross Dorﬁestic Product ("Index”) over thjej‘t’welve (12) m()nth period ending
December 31 of the preceding calendar&ear (measured from fourth quarter
to foﬁrth quarter). For purposes of the;"‘i‘r:\itial«annual adjustment, the Index
shall be' calculated using the fourth'quar"te"‘rﬁ_ﬁefc 2007 as the base. If the Index
is no’ Ionger in use, the Authorized Repfesentatives sha!yl aéree? on a
replacement index. SRP may, every two (2) years cdmmehcing m 2011,
evaluate and revise the annual administratipn fee to more accurately reflect
the actual cost of performing the accounting and‘ reporting responsibilities of

SRP.

SRP shall bill the charges described in Subparagraph 18.1 to the Town, including any

adjustments to previous charges, in accordance with thefolldwing:

18.21

18.2.2

SRP shall bill the Town and the Townj"sh;e"l"libay SRP the costs as set forth in
Subparagraphs 18.1.1 and 18.1.2 of thie Agreement in accordance with the
terms and conditions set forth in Exhibit 18.2.’1; |

SRP shall bill the Town the costs as se{ forth in Subparagraphs 18.1.3 end
18.1.4 by ne later than June 30 of each year and the Town shall pay SRP
ﬁonthfy, in’rtwelve (1?) equal installmrents beginning in July, en or before the‘
last day of each month (or if euch day ié not a business day, on the next
succeeding business day). The bil shall include a reconciliation of SRP’s

Capital Costs and SRP’s O&M Costs so that such budgeted costs paid by

18
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18.2.3

18.2.4

18.2.5

18.2.6

the Town do not exceed the Town's share of SRP’s Capital Costs and SRP’s
‘O&M Costs as those costs are defined in Subparagraphs 4.13 and 4.14.

To the extent that the costs as set forth in Su‘bp\’aragraph, 18;1.5 are kndwn
a‘nd fhe fee as set forth in Subparagraph‘:.1‘8;‘1f6 becomes effective, SRP
éhall bill the Town by no later than June ’30 éf each year and the Town shall
pay SRP on or before the last day of July (or if such day is not a business day,
on the next succeeding business day). |

The Town shall pay SRP in good fundsl as provided for in this Subparagraph
18.2.’ Bills which are not paid by the datie'é as préscribed in Subparagraphs
18.2.1 “(and Exhibit 18.2.1), 18.2.2, and 18.~?2:',3vf'shall be delinquent and thereéﬁer
accrue an inferest charge equal to the pﬁme r‘at’e‘of’ interest aé estéblished by
the Bank of America on the last business day of the month following the month
for which the bill was submitted, plus two pérceni (2%) ‘ber anm‘Jm,:prorated by
days, of the unpaid principal, computed daily until paymeht‘ is received. Any
payment receivéd shall first be applied 1o an'y‘ ihterést charges,owed“, and then
to the charges for services rendered.

If the Town disputes any portion of ény bif‘l,l,thé ;Townshall pay the disputed

amount ;'under protest when due ahd‘wiriclﬁd‘e‘ with its payment a written

 statement indicating the basis for the protest. The matter shall then be resolved

in accordance with Paragraph 24. If the protesf fs res’,_o!vediaiﬁd'd’etefn’jiVned to
be in favor of the Town, SRP shall refund to the ToWn any ovérpayment plus
interest, accrued at the rate applicable pﬁ?éuént« to Subpafagraph 18.2.4,
proréted by éays“from the date p;ayment was crédited td the Town Ec_:s-fhe date -
the refun;i éheck is mailed.

If the Town does not pay any delinq‘uent amount within thirty'(?)O) days after

receipt by the Town of written notice by SRP to the Town of the delinquency,

20




1 then SRP may use any available legal remedy to coliect the delinquent
2 amount. Additionally, SRP may refuse’to \deliVer‘or discontinue the delivery
3 of water under this Agreement until the‘dAéIinqyuent amount is paid in full.
4 19. APPOINTMENT AND DUTIES OF AUTHORIZED REPRESENTAT!VES:
5 19.1  SRP and the Town‘ shall each appoint an Authorized Reﬁresentative and an alternate, to
6 | administer- the provisions of this Agreement assigned to the Authorized Representatives.
7 The alferﬁate shall act only in the absencé of the AuthqriZéd Representative. AI! decisions |
8 and agreements of the Authorized Representatives shalyl‘ ‘Vbe in writing.and be signed by both
9 Authorized Repreéentatives. | |
- 10 19.2  In addition to any o‘;her responsibilities assigned to th§ ‘Auﬁthorized Represéntatives in this
11 : Agreement, the Authorized Representatives: |
12 19.21 Shall make available for review and comment any operating procedures
13 developed by SRP or the Town to implement or admini‘ster the provisiohs of this
1,4 | Agreement.
15 ] 19.2.2 May amend the Town Water Service Area"asshown on the map attached
.16 ' hereto as Exhibit 4.15, pursuant to Subparééraph 4:15.
17 1923 Shall“determine the maximum diversidﬁ rate by ‘t’he Town from the Delivery
18 Point pufsdént to Subparagraph 8.1. .
19 ‘ 19.2.4 Shall establish and revise the watér“ 'b‘rée‘ring' procedures, pursuant to
20 - Subparagraph 9.2. | |
21 19.2.5 May change the Delivery Point, pursuént fo Subparagraph 9.3.
22 19.2.6 Shall confer to determine if emergency con‘ditiOns do or do not exist, or are or
23 ’ are not imminent,é»ursuant‘ to Su'bparagraph 12.6.
24 ‘ - 1927 Shall approve the Town'; Flow Meésurement Systehws, aqd the constrQoﬁon,
‘ ‘7"2/‘54{', ‘ e installation sand maintenance theredf, pursuanf to Subparagraph 14.1.
L ?6 ‘ " 1928  Shall .appro\/é :the' Town testing and recalibration procedures for the Town Flow
21
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19.2.9

19.2.10

18.2.11

19.2.12

19.2.13

19.2.14

19.2.15

19.2.16

19.2.17

10.2.18

" Shall confer and mutually agree fo a rate of evaporation to be applied at each

- 18.1.6.

- Shall respond to any notification of an excéﬁtion'taken as a result of an audit,

~ Shall ann‘uall'y review and confirm the appropriateness of SRP's and the Towh's

_water accounting procedures and prociedures for the determination of the |

Measurement Systems and any changes in the required frequency‘of such
testing and recalibration, pursuant to Subparagraph 14.2. |

Shall. confer and develop plans to repai‘rj‘ :Or replace ‘water measurement
systems for reéording and reporting the Withdrawal of Uhderground Water,

pursuant to Subparagraph 14.4.

water recharge facility, pursuant to Subparagfaph 15.3.1.
Shall confer regarding the Operation, Maintenance, and Capital Budget Plan
pursuant to. Paragraph 17.

Shall agree to a replacement index, if n’ecéSsary, pursuant to Subparagraph

Shali approve the manner of access to the premises, right of Wéy and
easements of a Party when such accegs IS required by theothér Party,
pursuant {o Paragraph 22. |

Shall arrange for the requesting Party. to :audit'- the books, records and
documehts of the other Party dirbebtlykipéﬁéinihg to the billings and water
accoun‘t\‘in‘g data required to admin'i’ste}’; ”_ch/is’i ‘Agreement, pursuant to

Subparagraph 23.1.

pursuant to Subparagraph 23.2.

Shall arrange for the owing Party to return water-and/or money owéd‘a; a fésulf
of an audit, pursuant to Subparagraph 12.4. and Subparagrap’hyz'é.z, or upon
final resolution of a dispt;lte, pursuant to Paragraph 24. |

Shall jointly address any diéputes as provided in Paragraph 24.
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20.

18.3

19.4

19.5

quantities of Payson Stored Water and Underground Water in accordance with

this Agreement.

19.2.19 Shall review and develop procedures to resolve maintenance issues raised by

either Party regarding service under this Agreement.

19.2.20 Shall meet at least once every three (3) rridinths,f unless they Othe‘wvis_yé. agree,
to carr;I out the duties assigned to them by this Agreement and to discu’ss
additional matters of common concern to SRP énd the Town.

if the Authorized Represen’tatives disagree as tq any“acﬁibh to be taken or decision to be

made, or as to the need for taking any action or makmgany decision, or as to whether any

matter is within the scope of the Authorized Representéfii/eé' responsibilities hereunder, the
question or questions at issue may be referred to‘the‘ SRPVV, Associate General Manager -

Water and the Town Manager of the Town of Payson. Any issUe(s) unresolved by: the SRP

Associate General Manager - Water and the Town Manager of the Town of Paysohu may be

addressed in a manner consistent with Paragraph 24.

Each Party shall notify the other Party in writing within thirty (30) days after execution of this

Agreement Qf the designation of its Authorized Representaﬁve and alternate and shall

promptly notify fhe other Party of any subsequent ‘c‘:hange‘syin suéh designation.

The Authorized ;‘Re‘prese’ntatives shall ‘have no authority to modify, amend or supplement

this Agreement, other than as expressly provided in thié'?érégraph 19.

UNCONTROLLABLE FORCES:

Neither Party shall be considered in default in the performance of any of its oingaﬁOné’ hereunder

when a failure of performance shall be due to uncontrollable foi'ces; provided, however, that the

Town shall not be excused from baying its then current obligation pursuant to Subparagraph 18.1.3

and Subparagraph 18.1.6. The term "uncontrollable forces” shall mean any cause beyond the

control of the Party unable o perfofhiv such obligation, including, but not limited to, failure of or threat

- of failure of facllities, ﬂood,,eart'hquakef stérm,, fire, lighfning and other natural catastrophes,f
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21.

epidemic, war, riot, civil disturbance or disobedience, strike, labor dispute, labor or material shortage,

sabotage, government priorities and restraint by court order or public authority, and action or non-

action by, or failure to obtain the necessary authorizations or approvals from, any governmental

agency or authority, which by exercise of due diligence such Party could not reasonably have been

expected to avoid and which by exercise of due diligence it shall be unable to overcome. Nothing

contained herein shall be construed to require either Party to settie any strike or labor dispute in

which it'is involved.

GILA RIVER BASIN AND LITTLE COLORADO RIVER BASIN WATER RIGHTS ADJUDICATIONS:

211

21.2

21.3

214

215

2186

SRP and the Town agree to support each other and take’al! necessary actions in the Gila
River and Little Colorado River General Stream Adjudications to_claim and establish their
respective rights to the use of water from C. C. Cragiﬁ Reservoir in accordance with the
terms of this Agreement.

SRP shall assert and defend the claime and rights to divert water from East Clear Creek for
storage in C. C. Cragin Reservoir in the Gila River and Littie Colorado River General Stream
Adjudications.

The Town shall asseft and defend its claim to the diversion of water from the Delivery Point
from C. C. Cragin Reservoir for use within the Town Weter Service Area in the Gila River
and Little Colorado River General Stream Adjudieations.» .

SRP shall assert and defend its claim to the diversion 6f water from C. C. Cragin Reservaoir
for use within the Salt River Reservoir District and for delivery to the Town at the Delivery
Point in accordance with the terms of this Agreement. k

Cen‘sieteryt with the terms of this Agreemenﬁ, neither Party shall object to the claims and
water rights of the other Party to store and use water from East Clear Creek and C. C..

Cragin Reservoir.

All of SRP’s costs and expenses incurred in asserting and defending the claims as

described in Subparagraph 21.2 and Subparagraph 21.4 shall be included in SRP’s O&M.
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22.

‘23,

Costs.

ACCESS TO PREMISES AND FACILITIES:

Each Party grants to the other Party, its employees and: agénts ‘the right of access to the Party's

premises, including, but not limited to the Town’s well siteys",[water storage facilities, and water

recovery facilities, rights of way, and easements in Gila and Cocomho Counties, at reasonable times

agreed to by the Party and after reasonable notice from the réquesting Party, for purposes of

ascertaining compliance with this Agreement, including the right to test any water measurement

system utilized by the Town to gather and report data pursuant’;té, this Agreement. Right of access

under this Paragraph 22 shall be in a manner approved by the AqfhéfiZed Representatives.

AUDIT:

23.1

Upon reasonable written notice to the Authorized Représentative of the other Party, either

Party at its expense shall have the right, at all reasonéble times, to review and audit the

books, recdrds and documents of the other Party directly pertaining to the biH‘ings and water
accounting data required-to administer this Agreement. Any audit hereunder may be
conducted by an employee of or independent acc@ntainf or other suitable professional
person designated by the auditing Party. The Party bemg audited agrees to fully cooperate
with any such au’dit. The right to audit shall extend: forlg,{\peri’éd/ of three (3) years following
the date of each payment under this Agreement. Thepaﬁles agree to retain all necessary
records and documentation during this audit period. "T}‘ﬁl‘eiyfforvegoing shall not be construed to
permit either Rér{y to conduct a general audit of the ’;Q'tvher F‘arty’s records. Information
obtained by eithef Party's representatives in examining the other Party's applicable records

to verify such billings and Water Accounting data Shall not be disclosea to third parties

-without prior written consent of the audited Party, unless such disclosure is in response fo

compulsory judicial or regulatory process or required by state law including the public

records law. The Party required to disclose information to a third party shall give the other

Party written notice of the disclosure as much in advance as possible.
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23.2  The audited Party's Authorized Representative shall be notified in writing of ahy exception
taken as a result of an audit and shall respond to such. notification within thirty (30) days:
Upon resolutio:h of ény exception, A) as to payment of'ahy money due, the owing Party'shall
directly remit the amount of any exception to the othef Party within thirty (30) days, with
interest caléulated ih accérdance With SuSparagraph,1‘é.2".4 and ‘computed from the date of
the original billing to the date of payment by the Party ‘dWin§~as a result of the.ayludit; B)asto
any water due, the Authorized Representatives sﬁall‘arir‘ange for the owing Party to return
the amount owed as soon as practicable. |

RESOLUTION OF DISPUTES:

Any dispute under this Agreement shall first be submitted 'to.the Authorized Representatives for

tesolution: -If the matter cannot be resolved by the AuthbriZed Representatives, any Party may

submit the matter to the SRP Associate General Manager - Water and the Town Manager of the

Town of Payson. If the matter cannot be resolved by the SRP ASsoCiateGeheraI Manager — Water

~ and the Town Manager of the Tde of Payson, any Party may bring suit upon the matter, provided

howéver, that it is expressly égreed that the venue shall only be;iin the Superior Court of the State of
Arizona in and for the County of Maricopa. In the event of ’aﬁy future dispute or action arising
under this Agreement, the/rprevailing Party shall be e'ntitled‘t,o recover its reasonable attorneys’

fees and costs incurred therein, including expert witness fees.

~ACTION PENDINGVRESOL»UTION OF DISPUTES:

- Pending the resolution of a dispute pursuant to Paragraph 24, the Parties shall mak(e payments and

otherwise pen‘orm,fo the extent legally permissible, in @ manner consistent with this Agi”eement]

Amounts paid by a Party pursuant to this Paragraph 25 during the pendency of such dispute shall be

subject to refund and adjustment upon a final resolution of any dispute involving an amount due.

Upon such final resolution, A) money. due shall be billed and remitted in accordance with Paragraph

' 18, and B) as to any water due, the Authorized Representatives shall arrange for the owing Party to

‘ -..return the amount owed as soon as practicable.
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28.

27.

28.

EXHIBITS:

All Exhibits referred to and attached to this Agreement are incorporated herein by this reference.

NOTICES:
Unless otherwise agreed by the Authorized Representatives, any notice, demand or request

provided for in this Agreement shall be in writing and delivered in person, or sent by registered or

certified mail, postage prepaid, to:

1) Salt River Project

c/o Authorized Representative
PO Box 52025
Phoenix, AZ 85072-2025

Reference: SRP/Payson Water Rights Transfer and Water Delivery and Use Agreement

2) Salt River Project
c/o Corporate Secretary
PO Box 52025
Phoenix, AZ 85072-2025

Reference: SRP/Payson Water Rights Transfer and Water Delivery and Use Agreement

3) Town of Payson
c/o Authorized ?epresentative
303 North Beeline Highway
Payson, AZ 85541

Reference: SRP/Payson Wéter Rights Transfer and Water Delivery and Use Agreement

WAIVER:-

The waiver by either Party of any breach of any term, covenant or condition herein contained shall
not be deemed a waiver of any other term, covenant or condition, or any subsequent breach of the

same or any other term, covenant or condition herein contained.
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30.

31

32.

33.

34.

fproviding’"for the interpretation against the Party who caused the QnyC_et‘tainty to exist or against the

‘The terms, covenants and conditions of this Agreement constitute the entire Agreeme_nt between the

which together shall constitute on‘e and the same instrument.

CONFLICT OF INTEREST:

This Agreement is subject‘tq the provisions of AR.S. § 38-511, theterr’ns of which are incorporated
herein by reference.

GOVERNING LAW:

This Agreement is made under, a\ﬂnd shall be governed by; the ané of the State of Arizona_ ‘
INTERPRETATION:

The Par’ties hereby acknowledge and agree that ea.ch h’e}s‘; ‘ been_ given the opportunity to
independently review fhis Ag'reement with legal counsel, and thatthls 'Agreement is fhe’ result of
negotiations between the Parties. In the event of any‘ ambi’éuivfyein or dispute regarding the

interpretation of this Agféement, the interpretation shall not be fy‘re‘sfol\\‘/ed by any rule of interpretation

draftsman.

HEADINGS:

Title and paragraph headings herein are for reference only and afe not part of’»this Agreerhent.
ASSOCIATION, SRPAI&PD (DISTRICT) ASSIGNS AND SUCCESSOR’S: ,

For purposes- of this Agreement, the District or any Assigneeydr‘ Suecessor of Association shall be

entitled to the rights and benefits and be bound by the ob!igatidns of this Agreement the same as

Association.

ENTIRE AGREEMENT:

Parties within the scope of the’ Agreement set forth in Paragraph 5 'énd no understandings or ‘

dbligations not herein expressly set forth shall be binding upon them. This Agreement may not be

may be executed in two or more counterparts, each of which shall be deemed an original, but all of

28




35.

NONSEVERABLE AGREEMENT

Iif any material provision of this Agreement is- d‘etermihéd to be unenforceable in a final,
nonappealable order by a court of competent jurisdiction,thef gﬁtire Agreement shall be deemed
voidable by either Party. In the event of such an order, howe\)ér, the Parties shall exercise their
best efforts, through the use of a dispute resolution process of their choice or, failing that, through
the dispute resolution process provided in Paragraph 24, or other process of ‘their choice, to
agree on a modification of or replacement for the material uﬁenforceable term or terms to achieve

the objectives and preserve the mutual benefits of this Agreement.
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IN WITNESS WHEREOF, this Agreement was executed by the Parties on the date first hereinabove written.

SALT RIVER VALLEY WATER USERS'
ASSOCIATION

Attest and Countersign

/S\Z/WM/ A d(/%ow/ E@;&@ W S W assank
ecretary | // resi ent‘ J

APPROVED AS TO FORM AND WITHIN
THE POWER AND AUTHORITY GRANTED
UNDER THE LAWS OF THE STATE OF
ARIZONA TO THE SALT RIVER VALLEY
WATER USERS' ASSOCIATION

| Msgrei), Poees

Manager, Litigation and Claims Services

SALT RIVER PROJECT AGRICULTURAL
IMPROVEMENT & POWER DlSTFiLCT

;/’
ecretary U Presudent —= « {y

APPROVED AS TO FORM AND WITHIN
THE POWER AND AUTHORITY GRANTED
UNDER THE LAWS OF THE STATE OF
ARIZONA TO THE SALT RIVER PROJECT
AGRICULTURAL IMPROVEMENT = &
POWER DISTRICT

//z%zuéy’fij &QL:/MW“ """"

Manager, Litigation and Claims Services

© 30




TOWN OF PAYSON, ARIZONA, a.Municipal Corporation,

Mayor

Attest and
7
Town Clerk

APPROVED AS TO FORM AND WITHIN
THE POWER AND AUTHORITY GRANTED
UNDER THE LAWS OF THE STATE OF

31
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WATER RIGHTS TRANSFER AND
WATER DELIVERY AND USE AGREEMENT
‘ | AMONG o
SALT RIVER VALLEY WATER USERS’ ASSOCIATION,
SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT,
AND |
TOWN OF PAYSON

EXHIBIT 4.11.3

Points of Measurement

Point of Measurement Location

1. Power Plant Tailrace Section 23, Township 12 North, Range 10 East

2. Effluent Recharge Meter
3. Recovery Well No.
To be completed by Authorized Representatives after Agreement execution.




WATER RIGHTS TRANSFER AND
WATER DELIVERY AND USE AGREEMENT
AMONG -
SALT RIVER VALLEY WATER USERS’ ASSOCIATION,
SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT,
AND I
TOWN OF PAYSON

~N o s W NP

8 : EXHIBIT 4.15

.10 . ’ Town Water Service Area
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WATER RIGHTS TRANSFER AND

WATER DELIVERY AND USE AGREEMENT
AMONG i
SALT RIVER VALLEY WATER USERS' ASSOCIATION,
SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT,
AND -
TOWN OF PAYSON

EXHIBIT 7.1

Water Right Assignment and Severance and Transfér Application
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WATER RIGHTS TRANSFER AND
WATER DELIVERY AND USE AGREEMENT
AMONG
SALT RIVER VALLEY WATER USERS’ ASSOCIATIO_N,
SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT,
AND
TOWN OF PAYSON

EXHIBIT 7.5

Town Certificate of Water Right
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WATER RIGHTS TRANSFER AND
WATER DELIVERY AND USE AGREEMENT
| AMONG |
SALT RIVER VALLEY WATER USERS' ASSOCIATION,
SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT,
AND :
TOWN OF PAYSON

EXHIBIT 12.5

Examples of Cumulative 10-Year Pumping ACaic’uIations




Exhibit 12.5
Examples of Cumulative 10-Year Pumping Calculations

1 2008 S 1,800 . o 1,800|

2 2009 1,900 , 1,900

3 2010 '2,000]. . , . 2,000

4] 2011 _ 2,100 e -~ 2,100

5 2012 1,700 , B 1,700

6| - 2013 1,600 S ) 1,600

7] 2014 1,000 . N 1,000

8 2015{ 2,400 - 2,400]

9 2016 . 2,700 2,700

10 2017 30000 .1 20200 0} 2,800

11 2018 | £000| 19200 . 0 200 1,000

12 2019 1,500 18,800 ’ R 1,500 18,800
13 2020 1,700 18,500 - 1,700 18,500
14 2021 1,800 18,200 e - 1,800} 18,200
15 2022 1,800 18,300 : 1,800 18,300
16 2023 2500 .. 19,200 ~ , . 2,500} 19,200
17 2024 . 0 1,800 0600
18 2025} 21 6005 o ) 4,000

19 2026 . 190000 0 & 0 - 1,000

20 2027 17,600] - 0] 500]

21 2028 4,000, 20,600 0 3,400

22 2029 3,000 ' 21,500 600 3,000/

Narrative:.
For illustrative purposes, 2,000 AF is assumed to be the maximum allowable: pumpmg per year. The 10-year

pumping total is not computed initially until year 10. If the total is less than the 10-year maximum, then no
recharge, delivery to SRP, or reduction in pumping is ‘required. However, if the total is greater than the 10-
year maximum, then recharge, delivery to SRP, or reduction in pumping is reqUIred in. order to reduce the 10-
" year total to the maximum allowed. The amount required is equal to the amount of pumping which exceeds
the maximum aliowed during the 10-year period. The 10-year total is then’ recomputed using the current
year's 10-year pumping total less the succeedmg year's amount of recharge, dehvery to SRP, or reduction in

pumping.

In years 201_7 and 2018, a combination of reduced pumping and water recharge'r’eddéed the 2017 pumping
total to 20,000 AF and the 2018 pumping total to 19,200 AF. .

In year 2024, water reeharge alone in v2025‘reduced the 2024 pumping total to 20,000 AF.
; L -

"--Infyears;72025.and'2026,’reduced pumping alone reduced the 2026 pumping total to 19,900 AF.

Notes:
1 Groundwater pumping is actual amount and may reflect a reduction in pumpingrpursuant to Subparagraph

12.5.2.
(2) Water recharged or delivered to SRP pursuant to Subparagraphs 12.5.1. and 12 5.3.

L -5(14/2993 [




1 WATER RIGHTS TRANSFER AND
2 WATER DELIVERY AND USE AGREEMENT
3 ~ AMONG ;
4 SALT RIVER VALLEY WATER USERS’ ASSOCIATION
5 SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT,
6 AND ,
7 TOWN OF PAYSON
8
9 EXHIBIT 14.1
10 Validation Criteria for Points of Measurement:
11 Closed-Pressurized Pipe Configurations
12
13 | Acceptable Measurement Devices
14 1. Primary Flow Measurement System: The Flow Measurement Syéfem‘must have the ability td
15 monitor flow rate on a continuous basis and provide a totalized volume that is within the
16 accuracy limits of 2% stated in Paragraph 14. An electromagne’nc flow meter system or its
17 equivalent shall be installed at each Point of Measurement for water that is commonly debns
18 laden, as agreed to by the Authorized Representatives. '
19 2. Secondary Field Method: The secondary field method may be portable and must have the
20 ability to monitor flow rate or totalized volume over at least a 10 minute interval. The method
21 should meet the standards of the American Water Works Association for accuracy
22 requirements and testing procedures (*"AWWA Standards”) and be within the accuracy limits
23 - of 5% stated in Paragraph 14. ,
24
25 | Flow Measurement System Installation
26 1. Primary Flow MeaSurément System: A Flow Measurement System should be installed in a
27 manner to meet the manufacturer's specified criteria for an “optimal” configuration. An
28 optimal configuration is ten (10) straight-unobstructed pipe: dlameters upstream of the flow meter
29 and five (5) stranght—unobstructed pipe diameters downstream of the flow meter. All control
.30 valves, access ports, and invasive pipe components shall be installed 'up or downstream of the
31 : optimal configuration. If the site does not allow for an “optimal” conflgurataon provnde
32 documentation from the manufacturer stating the anticipated accuracy with the given pipe
33 . configuration. An accurate assessment of the pipe material within the optimal flow measurement
34 system configuration should include the pipe material and class or spheduie measured outside
35 diameter, measured wall thickness and measured inside pipe diameter. This assessment shall
36 be permanently affixed to the outside of the pipe near the flow' meter..
37 2. Secondary Fiow Measurement System: A flow meter should be mstalled in @ manner to meet
38 ) the manufacturer's specified criteria for an “optimal” configuration. As a generalrule this is
38 usually ten (10) diameters upstream and five (5) diameters downstream of straight pipe run
40 from the flow meter. If the site does not allow for an “optimal” configuration, provide
41 documentation describing how the secondary method will be used to-assess flow rate to meet
L TA2 the accuracy limits of 5% stated in Paragraph 14. :
1
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Secondary Flow Measurement Test Frequency

Paragraph 14 requires that a secondary field test occyr annually. A secondary test completed at I

the end of the calendar year would provide benchmark accuracy for the start of the new calendar

year. More frequent secondary tests throughout the year would reduce the reconciliation time
interval should a secondary test fail to meet the accuracy limits stated in Paragraph 14. The

Secondary Flow Measurement Verification Procedure

1.

2.

All sites should employ at least one secondary field testudu’rjng a.calendar year. The Iength of the
test must achieve at least the minimum reéquirement for the AWWA Standard. Testing intervals

longer than 10 minutes will produce higher quality se’c’onda’fy measurements.

Secondary Field Test<5 %: Resultsin compliance with Paragraph 14 for the time-interval and
volume of water between the current and preceding field tests o ,
10 % > Secondary Field Test > 5 %: Results in compliance with the AWWA Standard and Out of
Compliance with Paragraph 14 of this Agreement for the time interval and volume of water
between the current and preceding field tests, '
a. Decide to retest (up to three (3) times within 30 days of failed test). May change the -
.. secondary test methodology and/or duration of test: B

i. Retest < 5 %: Results in compliance with Paragraph 14 for the time interval and
volume of water between the current and preceding field tests. - ~ ‘

ii. Retest > 5 %: Results in out of compliance with Paragraph 14 for the time interval ;
and volume of water between the current and preceding field tests. Follow the Out of
Compliance Procedure. T

b.  Decide that the flow meter is out of compliance with Paragraph 14 for the time interval -
and volume of water between the current and preceding field tests. Follow the Out of
Compliance Procedure.

Secondary Field Test > 1 0%: Outof Compliance with the AWWA Standard and Paragraph 14
for the time interval and volume of water between the current and preceding field tests.

a. Decide to retest [at least two (2) times within seven (7) days of failed test]. May change
the secondary test methodology and/or duration of test - o ‘

iii.  Two (2) retests.< 5 %: Compliance with Paragraph 14 for the time interval ang
volume of water between the current and preceding field tests.

iv.  Retest> 5 9: -Out of Compliance with Paragraph 14 for the time interval and volume

of water between the current and preceding field tests, Follow the Out of Compliance
Procedure. - ' o :

Out of Compliance \Procedure

1

- Points of Measurement or if any changes are made to an existing:Point of Measurement.

A site that will not permit a secondary field test, or if the Town elects to not perform a secohdary
field test, will be considered out of compliance with Paragraph\1,4. “An agreement between the

* Authorized Representatives will identify the implications of being out of compliance ang outline a

course of action for that sjte. ,
A site that fails a secondary field test is out of compliance. This site is subject to water
accounting reconciliation back to the last acceptable secondary field test.

: Apprbv‘al, from Salt River Project

- Documentation must be submitted to Salt River Project for approval for all existing and future

[ Il e




WATER RIGHTS TRANSFER AND
WATER DELIVERY AND USE AGREEMENT
‘  AMONG o
SALT RIVER VALLEY WATER USERS' ASSOCIATION,
SALT RIVER PROJECT AGRICULTURAL IMPROVEMENT AND POWER DISTRICT,
AND o
TOWN OF PAYSON

Exhibit 16
Principles of Water Exchange Agreement

The parties acknowledge that this agreement is being developed to fadlitate the Town’s use of water
from the C. C. Cragin Project. : :

Seéverance and transfer of water rights associated with CWR No. 3696.0001."

= SRP: Surface water from East Clear Creek diverted from C. C. Cragin Reservoir: other water
from the Verde River watershed to which SRP holds a vested right

The water exchange shall be on a one acre-foot for one acre-foot basis as follows:

= For each acre foot the Town gives to SRP (for delivery to SRp sharéholders), SRP will provide |

the Town with one acre foot at the Town Delivery Point, or allow the Town to divert one acre-foot | -
at another location (for delivery to the Town Water Service Area), o

30
31
32

= If the Town wishes to provide recovered water to SRP pursuant to this agreement, such delivery.
: shall be (1) as mutually agreed by the parties, and (2) pursuant to a separate well lease
- agreement between the parties for the recovery of stored water. T o

33
34
35

= If fhé i‘oWn wishes fo provide VerdetRiver water, Salt River water, .C.C. Cragin water, or wéter : o Kl
recovered within the Town Water Service Area to SRP pursuant to this agreement, such delivery f
shall be subject to river losses, as mutually agreed to by the Authorized Representatives.

1 Rec;overed water is water pumped from a recovery well pursuant to arecovery well permit,

[y




